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(i) 


QUESTION PRESENTED 





Where Narcotic Squad Officers arrest an accused when executing 


a search warrant for the home of another, and it appears that the arrest 


of the appellant in such fashion was a stratagem on the part of the officer 
because they had been told by an informer that the appellant delivered 
drugs to the premises daily and the officers had obtained the warrant on 
the basis of other information furnished by the informer to the effect that 
drugs were sold there, is it error for the trial Court to deny the accused 
the right to know the identity of the informer if such knowledge is helpful 


to the accused in the preparation of his defense. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,824 


SPURGEON ANDERSON, 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 

This is an appeal from a judgment of conviction in the Court below. 
Appellant was convicted of both counts of an indictment that charged a 
violation of Title 26 of the United States Code, Section 4704(a) and Title 
21, Section 174 of the United States Code. Appellant was sentenced to 
term of fifteen years imprisonment for each offense, the sentences to 
run concurrently. Notice of appeal was timely filed. This being a final 
order of the United States District Court for the District of Columbia, 
jurisdiction is vested in this Court. | 


' 
‘ 
| 
| 
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STATEMENT OF THE CASE 


The appellant Spurgeon Anderson was convicted of two offenses 
under the United States Narcotic Laws. following a trial, without a jury, _ 
in the Court below. Elizabeth McClearn, who was also charged with the 
appellant and who was a co-defendant at the trial, was convicted of the 
same offenses. On October 17, 1958, the appellant and Elizabeth 
McClearn were sentenced to fifteen years imprisonment for each of the 


offenses; the sentences on the offenses to be concurrent. (J.A. 48) 


‘The appellant and his co-defendant were arrested on May 23, 1958, 
by Narcotic Squad Officers” of the Metropolitan Police Department in the 
middle room, second floor, of premises 1737 North Capitol Street. The 
room was leased to the said Elizabeth McClearn and her husband, one 
Charles P. McClain.® (J.A. 26,30) The officers came to the room in 
order to execute a search warrant therefor that had been issued by the 
United States Commissioner two days previously. The warrant was 
issued on the basis of an affidavit that was sworn to by Detective Dante 
A. Longo before the Commissioner (on May 21, 1958). The Affidavit 
stated: 


"On Wednesday, May 21, 1958, I, Detective 
Dante A. Longo, assigned to the Narcotic Squad, 
M.P.D.C., interviewed a source of information 
that had an occasion to come to the Narcotic Squad 
Office. This source of information related that 


1 Violation of Title 26 of the United States Code, Section 4704 (a), Title 21, 
Section 174 of the United States Code. (J.A. 48) 


* 
a Officers Dante Longo and Thomas Didone. + 
< 


. Charles McClain was arrested on the public street several blocks away from 
his home by another officer of the Narcotic Squad (Detective Aiken) about one half 
hour before officers Longo and Didone executed the search warrant for McClain's . 
home. Officers Longo and Didone knew that McClain had been arrested prior to 
going to his home, in fact, they saw McClain in Aiken's custody. The defendants, 
at trial, attempted to show that the raiding officers took some keys from McClain e 
which they used to gain entrance to the premises. (J.A.28,31) However, the of- \ 
ficers denied this, and this fact, involving an issue of credibility, was resolved by 
the Court in favor of the officers. (J.A.45) Alternatively, the defendants con- ; 
tended that the officers forced their way into the room without having identified | 
themselves or stating their purpose as required by law. (62 Stat. 820 (1948) 18 
U.S.C. 3109 (1952)) (J.A. 36, 43, 45) 
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Charles Perry McClain and Elizabeth McClearn 
are both selling and using narcotic drugs. It 
was further stated that this source of information 
purchased three (3) capsules of Heroin from 
Elizabeth McClearn about 6:00 P.M., Tuesday 
May 20, 1958 while at the above premises. This 
source again went to the above premises and 
purchased (3) capsules of Heroin from Charles 

P, McClain. This source further states that it 
has purchased Heroin from both subjects Charles 
Perry McClain and Elizabeth McClearn every day | 
for the past month at the above premises. Each | 
time the source of information has gone to the ! 
above premises it has observed other capsules of 
Heroin addict paraphernalia, suchas: syringes, | 
hypodermic needles and bottle top cookers." | 





"Information has been received by other 
sources of information that both subjects are 
selling and using narcotic drugs. Charles P. 
McClain was convicted of possession of Narcotics 
in 1952 and has since been into the office of the 
Narcotic Squad as a Heroin addict, the lasttime | 
was October 21, 1957 at which time he stated that 
he was using 3 or 4 capsules of Heroin a day. 
Elizabeth McClearn was convicted of the Harrison 
Narcotic Act on May 25, 1954 and is also a known 
narcotic drug addict." 





"The source of information desires to keep its | 
identity unknown because it fears physical harm from 
Charles P. McClain and Elizabeth McClearn." 


"I, Dante A. Longo, having interviewed the 
source of information do believe that there is now 
illegal narcotic drugs and illegal narcotic para- 
phernalia now being held in the second floor, south | 
side, middle room of premises 1737 North Capitol | 
Street, Washington, D. C. This source of infor- | 
mation has proven reliable in the past and no | 
reason could be found to disbelieve the information." 


| 


1 
i 











The person referred to in the affidavit as the source of infor na- 
tion was present at the Commissioner's at the time the warrant was ap- 
The officer's affidavit had been prepared prior to going to 


At the trial the officers refused to divulge the identity of the informant (J. A2937) 
on the grounds that the person feared bodily harm (J. A. 30) 
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the Commissioners from information supplied by the informant. (J.A. 30) 
The informant did not sign the affidavit. But, he did raise his hand before 
the Commissioner with the officer when the officer swore to the affidavit 
(JA. 30) 


When the officers entered the room they saw the appellant with a 
table knife in his hand "into a quantity of white powder", and the defen- 
dant McClearn with a hypodermic syringe and needle in her hand. (J.A.29) 
The officers identified themselves; and told them that they had a search 
warrant for the room; and therefore placed the appellant and McClearn 
under arrest. (J.A.28-9) The officers confiscated from the room a 


quantity of white powder ° a sifter, a hypodermic syringe, two needles, 
one bottle top cooker, two blood stained tissues, two table knives, and 
the cover of a magazine that had traces of white powder on it. 


At the trial the officers testified that at the time of the arrest the 
appellant admitted to the officers that he had brought the narcotics in the 
room (J.A. 27) at the trial the appellant denied that he said this; he 
testified that he did not see any narcotics in the room. (J.A.42) 


On the day that the appellant was arrested (May 23, 1958), Officer 
Longo and Aiken obtained a search warrant from the United States 


5 
One glassine bag containing a mixture of about 177.3 grs. of heroin hydro- 
cloride, quinine Hydrocloride and mannital, and another glassine bag containing 
about 111.9 grs. of the same mixture. 


6 
The articles were admitted into evidence against the appellant and McClearn 
at the trial (J.A. 39) 





5) 





Commissioner for the sea floor of premises 1224R Street, 


the home of the appellant. ‘ ! 


| 
| 
| 


¢ The fact was not brought out at the trial below but, the search warrant and 
the joint affidavit of the two officers that was attached thereto were marked for 
identification by the defense as an exhibit. (J.A. 7) It was not introduced into 
evidence because it was learned that the search warrant was not the one that 
counsel was referring to at the time it was marked for identification. (J.A. 30) 
However, because of the importance of the averments contained in the affidavit of 
the officers in respect to the point urged upon appeal the record herein has been 
supplemented to include same. The affidavit reads: | 


"Spurgeon Anderson, of 1224 R Street, N.W. was convicted 
in 1949 of the Harrison Narcotic Act. He is well known to the 
narcotic squad and members.of the F.B.I. as a trafficker in | 
illicit narcotice. Officer Brewer received information from 
a male and female informer. that Anderson is engaged in the | 
business of selling narcotic from 1224 R Street, N. W. A | 
short time later officer Aiken received the same information: 
from a reliable source. The source of Officer Aiken's infor- 
mation is different from Officer Brewer's. 


"On May 21, 1958 Officer Dante Longo received information 
from a confidential source that has proven reliable in the past 
that Charles McClain was selling narcotic drugs at 1737 North 
Capitol Street, N. W. and that McClain's source of supply was 
Spurgeon Anderson. It was further stated that Spurgeon Ander- 
son delivered this narcotic to McClain each day at 1737 North 
Capitol Street, N. W. This same date Officer Felix R. Aikén 
observed Spurgeon Anderson leaving his home at 1224 R Street, 
N.W. about 1:20 P.M. He caught a cab and went to 1737 North 
Capitol Street, N. W. ! 


"On May 22, 1958 Officer Dante Longo observed Anderson 
come to 1737 North Capitol Street, N. W. This was about | 
1:30 P.M. 


"On May 23, 1958 Officer Felix R. Aiken observed Anderson 
leave his premises at 1224 R Street, N. W. He looked around 
the area suspiciously and walked to the corner of 13th and R | 
Streets, N. W. He looked up and down, he then walked to a| 
Capitol Cab #1050 driven by a woman. Spurgeon Anderson | 


was followed to the vicinity of 1737 North Capitol Street, N. Ww. 


"A short time later Officer Aiken, Longo and other mem-: 
bers of the Narcotic squad entered premises 1737 North Capitol 
Street on a U.S. Commissioner's Search Warrant which was | 
based on the information received by Officer Dante Longo. | 
About 2 ounces of Heroin was seized. This Heroin was in a) 
small brown bag that looked the same as the bag Anderson was 
carrying when he left 1224 R Street, N. W. One of the 
suspects arrested in 1737 North Capitol Street stated in the | 
presence of Anderson that he had brought the narcotic there | 
in the small brown bag. (Footnote Cont'd. on next page) | 
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After the appellant was indicted (with McClearn), and prior to his 
trial, 2 motion was filed on his behalf for a bill of particulars. By this 
motion the defense sought to obtain from the government a list of the 
"Statements, names, addresses, etc., of the persons (informers) from 
whom certain officers of the Metropolitan Police Department alleged in 
their affidavits dated May 23, 1958, to secure search warrants for the 
premises located at 1224 R Street, N. W., and at 1737 North Capitol 
Street, N. W., that certain information relative to the defendants was 
furnished the said officers." 


This motion was argued to the same Judge of the Court below who 
later presided at the trial. At the oral argument upon the motion, 
counsel for the appellant urged that the matters requested by the motion 
were necessary to the appellant's defense.® (J.A. 14) The motion 
was denied. (J.A. 16) This appeal,timely filed, challenges the 
correctness of the Court's ruling. 


7 (Cont'd. ) 


“Anderson admitted that he had brought the narcotic there. 
Anderson made no stops after he left his premises until he 
arrived at 1737 North Capitol Street. 


"It was learned that Anderson occupies the second floor 
of 1224 R Street, N. W." 


"From the above, the reliability of sources of informa- 
tion and the officer's personal knowledge and experience it 
is his belief that there is now secreted in the above described 
premises a quantity of Heroin in violation of the Harrison 
Narcotic Act and that Anderson is the operator." 


8 


Attorney for the appellant reurged this contention to the Court while making 
an argument for acquittal. (J.A. 42) 


7 i 
STATUTES INVOLVED | 
T 26, Section 4704(a), United States Code, provides: 


"(a) General requirement - It shall be unlawful for any person 
to purchase, sell, dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped package; and the 
absence of appropriate taxpaid stamps from narcotics drugs Shall be 
prima facie evidence of a violation of this subsection by the person in 
whose possession the same may be found." 


Title 21, United States Code, Section 21-174, provides in part: 


"Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory under its control 
or jurisdiction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, concealment,| or sale 
of any such narcotic drug after being imported or brought in, | knowing 
the same to have been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts in violation of 
the laws of the United States, shall be imprisoned... ! 





"Whenever on trial for a violation of this subsection the defen- 
dant is shown to have or have had possession of the narcotic drug, 
such possession should be deemed sufficient evidence to authorize 
conviction unless the defendant explains the possession to a satisfac- 


tion of the jury." 
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SUMMARY OF ARGUMENT 


The sole question raised in this appeal is whether it was error for 
the trial Court to have denied the appellant's motion for a Bill of Partic- 
ulars which sought to compel the government to disclose the identity of 
an informer. The informer had furnished an officer of the Narcotic 
Squad with information to the effect that narcotic drugs were being sold 
at premises 1737 North Capitol Street, N. W. by two persons named 
Charles P. McClain and Elizabeth McClearn. The informer also told 
the officer that the appellant was the source of supply of these narcotics 
and that he brought them to the premises every day. The officer did 
not seek either an arrest warrant for the appellant or a search warrant 
for his home but instead obtained a search warrant for 1737 North 
Capitol Street. The officers executed the search warrant, at a time 
when he knew that the appellant was there. The officer arrested the 
appellant at the time of the execution of the warrant on the alleged 


, jhe lacked standing to challenge the sufficiency of probable cause for the 


issuance of the search warrant. However, in preparation of his defense 
it was relevant and helpful to know the identity of the informer in order 
to test the good faith of the officers in the manner -in which they had 
proceeded and in regard to the reliability and the motives of the inform- 
er. The appellant accordingly moved the lower Court to compel the 
government to disclose the identity of the informer for their purposes. 
The denial of the motion, in the circumstances of this case,was error. 








Soha 
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ARGUMENT | 


THE TRIAL COURT ERRED IN FAILING TO GRANT THE | 
APPELLANT'S MOTION FOR A BILL OF PARTICULARS. ! 





The appellant urges that the refusal of the trial court to grant his 
motion for a bill of particulars, in the circumstances of this case, con- 
stituted reversible error. By his said motion, the appellant sought to 
have the Court compel the Government to divulge the identity of the in- 
formant who furnished the arresting officers with the information that 
was the predicate for the averments contained in the officers’ affidavit 


in support of the search warrant for premises 1224 R Street, N. W. and 
1737 North Capitol Street, N. W. 





It is to be remembered that the appellant's motion was filed prior 
to his trial. Atthatjuncture, the appellant was necessarily concerned 
with making every effort to prepare his defense for the forthcoming trial. 
These efforts, of course, would also include learning of any weaknesses, 
if any, in the Government's case. The appellant at that time ‘had been 
arrested while a guest at the home (a room) of Charles Perry McClain 
and Elizabeth McClearn at 1737 North Capitol Street, N. W. |The ar- 
resting officers seized a quantity of narcotic drugs and narcotic addict 
paraphernalia from this room when they arrested the appellant and 
Elizabeth McClearn. As a result of being present in the roont at the 
time the officers executed the search warrant for the premises, the ap- 
pellant was charged with two violations of the United States Narcotic Laws. 
The appellant pleaded not guilty to the indictment. It was his position 
that he was not guilty of the offenses charged (both of which arise from 
the possession of narcotic drugs) because he had no knowledge that any 





drugs were present in the room; he so testified at the trial. 


Prior to his trial, the only information the appellant had relating 
to his alleged involvement in the offenses was two search warrants that 
had been issued by the United States Commissioner and the affidavits 
supporting them. One of the search warrants was for the premises 
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that he had been arrested in and the other one was for his home at 1224 
R Street, N. W. The latter warrant had been issued by the Commis- 
sioner upon the affidavit of two narcotic squad officers that contained 
certain information that had been imparted to them by an informer. A 
reading of this affidavit, in connection with the affidavit supporting the 
warrant for the premises in which he was arrested, revealed that there 
was an obvious reason for the fact of his arrest at the place and at the 
time thereof. 


Reading the two affidavits compositely, it is seen that: 

(1) On Wednesday, May 21, 1958, an informant came 
to the office of the narcotic squad of the Metropolitan 
Police Department, and there had a conversation with 
Officer Longo. The informant was well known to the 
officer and had given him information in the past that 
had proved reliable. The informant told Officer 
Longo that Charles McClain and Elizabeth McClearn 
occupied the middle room, second floor of 1737 
North Capitol Street, N. W.; that both were selling 
and using narcotics there; that for the past month ‘ 
he had been going there daily and buying drugs and al 
on occasion had made purchases from both of them; 
that on the day before (Tuesday, May 20, 1958), 
he had purchased three capsules of heroin from 





Charles McClain; that every time he went to the . 
premises he had observed narcotics and narcotic. ’ 
addict paraphernalia; that McClain'’s source of . 


supply of the drugs was the appellant, Spurgeon 
Anderson; that Spurgeon Anderson delivered the 
drugs to McClain each day at 1737 North Capitol 
Street, N. W. 





9 
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(2) On Wednesday, May 21, 1958 (the same day that the | 
informant had talked to Officer Longo), Officer : 
Aiken observed the appellant leave his home at 
1224 R Street, N. W., catch a cab and go to 1737 
North Capitol Street, N. W. 





(3) On Thursday, May 22, 1958, Officer Longo saw 
Anderson come to 1737 North Capitol Street, N.W. 
about 1:30. | 


(4) On May 23, 1958, (the day that the officers | 
executed the warrant for 1737 North Capitol | 
Street, N. W., which had been issued two days | 
previously) Officer Aiken saw Anderson leave 
1224 R Street, N. W. with a brown bag, catcha 
cab and go to 1737 North Capitol Street, N. W. 


It seems clear from the foregoing statements of what can reason- 
ably be concluded from an examination of the affidavits, that someone 
had accused the appellant of delivering narcotic drugs to McClain, an 
alleged drug seller, and that in order for the officers to arrest the ap- 
pellant in the act of so doing or in a setting that would give color to the 
officers beliefs about the appellant, it was necessary to obtain a search 
warrant for McClain's home and to execute it at a time when the appel- 
lant was there. This entire cycle was actuated by virtue of the inform - 
ant's declarations to Officer Longo in the conversation of May 21, 1958. 
The officers did not seek an arrest warrant for the appellant based on 
this information; nor did they seek a search warrant for his home. [If 
this had been done, the appellant would have had standing to challenge 
and to test the legal sufficiency of probable cause for the issuance of 
any such warrant had the execution thereof been fruitful. The appel- 
lant unquestionably would have been entitled in challenging the sufficiency 
of either an arrest or search warrant issued for him or his home to 
know the identity of the informer who had furnished the affiant upon 
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whose oath the warrants had been issued. ‘Most of the federal cases 

. . « have arisen where the legality of a search without a warrant is in 
issue and the communications of an informer are claimed to establish 
probable cause. In these cases the government has been required to 
disclose the identity of the informant unless there was sufficient evidence 
apart from his confidential communication." Roviaro v. United States, 
(1957) 353 U.S. 53, 61, 1 L. Ed. 2d 639, 645, 77S. Ct. 623, citing 


Scher v. United States, 305 U.S. 251, 83 L. Ed. 151, 59S. Ct. 174; 
United States v. Li Fit Tong, (2 Cir.) 152 F. 2d 650; Wilson v. United 
States, (3 Cir.) 59 F. 2d 390; United States v. Keown, (D.C. Ky.) 19 

F. Supp. 639. See also: United States v. Heitner, (2 Cir., 1945) 149 


F. 2d 105; United States v. Blich, (D.C. Wyo. 1930) 45 F. 2d 627. 


When the officers pursued the course that was followed in this 
case, that is, obtained a search warrant for the premises that they were 
informed he was supplying, the appellant is thus without the opportunity 
to test the sufficiency or insufficiency of probable cause for the issuance 
of the warrant. He, being a guest in the place described in the warrant 
and having no proprietory interest therein, has no standing to do so. 
Cecil Jones v. United States, (D.C. Cir.) No. 14,437, decided Decem- 
ber 19, 1958. 


What the appellant suggests is that he was entitled to know the 
identification of the informer before going to trial in order to test the 
underlying good faith of the officers in proceeding in the fashion that 
they did. In the case of Scher v. United States, (1938) 305 U.S. 251, 
295, 83 L. Ed. 151, 154, 59S. Ct. 174, the Supreme Court said: 
"public policy forbids disclosure of an informer's identity unless essen- 
tial to the defense, as for example, where this turns upon an officer's 
good faith. Segurola v. United States, (C.C.A. ist) 16 F. (2d) 563, 
565; Shore v. United States, 60 App. D.C. 137, 49 F. (2d) 519, 522; 
Mcines v. United States (C.C.A. 9th) 62 F. 2d 180." The point urged 
here in addition to involving the right of the appellant to test the good 








United States, supra, 353 U.S. 60, 1 L. Ed. 2d 645. 
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| 
faith of the officers, also involves his right to investigate the reliability 
and motives of the informer. "It is scarcely an answer to the proposi- 





tion that an agent testifies that his informant was a reliable person, and 
that he believed the information so given, unless the court sitting in judg- 
ment may have the right to determine whether, under all the circumstan- 
ces, such information was reliable and the agent was justified in having 
such belief. A belief must or should rest upon a substantial basis. It 

is not a question of impugning the motives or doubting the honest belief 

of the agent in regard to the information which he may have received. 

It is simply requiring the witness to sustain his beliefs by all'the evidence 
at his command. _ It is conceivable that a prohibition agent in the earnest- 
ness and eagerness of performing his duty might adopt very shadowy leads. 
But what is of greater consequence is that an ill-intentioned person might 
give an officer information which would in many instances lead to humil- 
iation and vexation of the innocent automobile driver upon the public high- 
way, and yet, with the failure to disclose the name of his informant, the 
prohibition agent would be safely ensconced behind his blanket testimony 
that he was informed by a reliable person."" United States vy. Blich, 





supra, 45 F. 2d 629. 


In the circumstances of this case the disclosure of the informer's 
identity was relevant and helpful to the appellant in respect of the of- 
ficers' good faith and the credibility and motives of the informer, and 


for these reasons disclosure should have been compelled. Roviaro v. 


| 
' 
' 


CONCLUSION 





In conclusion, appellant submits to this Honorable Court that the 
Court below committed prejudicial and reversible error as to the point 
hereinbefore set forth in the appellant's brief and therefore counsel 


| 
| 
| 
| 
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respectfully urges that this Honorable Court reverse the verdict and 
judgment entered against the appellant by the Court below. 


J. LEON WILLIAMS 


2000 Ninth Street, N. W. 
Washington 1, D. C. 


and 


JOHN A. SHORTER, JR. 
508 Fifth Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 


Statement of Docket Entries : ££ Kk = *& % 
Docket Entries . . «© © © © © © @ 
Search Warrant for Premises 1737 North Capitol St., N.W. 


Rett < s S « « **- 8 « @ =« 


Affidavit in Support of a U.S. Commissioners Search 
Warrant for the Premises 1737 North Capitol 
Street, N. W., Washington, D.C. e  « 


Affidavit for Search Warrant Signed by Dante A. 
Longo .« «© «© © © #8 ‘* © « 


Search Warrant for Premises 1224 R Street, N. W. ° 
Retum ° . ° ° e e . e . e 
Affidavit Relative to Request for U.S. Commissioner's 


Search Warrant Premises Listed Below for Violation 


of the Harrison Narcotic Act m ‘ 5 ‘ 


MOE « = «+ = + « ce «= 

1st Count ee ee 
Plea of Defendant  # « * & & = @ 
Motion for Bill of Particulas . . . .« «© -« 
Transcript of Proceedings (Motion ) a a 


Order of the Court Denying the Motion for Bill of 
Particulars . .« «© © «© #© «# eo -« 


Excerpts from Transcript of Proceedings o « * 


Witnesses: 
Opening Statement on Behalf of the Government 


Opening Statement on Behalf of the Defendant 
OG ce a ee a me ee eee 


Opening Statement on Behalf of the Defendant 
McCleam  « «© #« © © & @ « 


Evidence on Behalf of the Government . . . 


Dante Longo 
Direct . ° e es *« e ° ° . 
Cross nl ‘ ° - . . e ° ° 
Redirect * «se . &* &  S€ BS & 


Thomas Didone, Jr. - 
Direct . ° ° . e ° ° ° e 
Cross * *e « * 1. * ww % * 
Further Cross < * - oS ‘ A 
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Excerpts from Transcript of Proceedings (Cont'd. ): 


Wimesses: 


Spurgeon Anderson 
Cross 
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Evidence on Behalf of the Defendant McClearm 


Charles Perry McChin 
Cee 6 « «» «© & w 


Motion for Judgment of Acquittal as to Defendant 
Anderson 2 se St 


e id a 


Motion to Suppress Evidence on Behalf of Defendant 
Anderson 8 € sw ws 2 


Motion for Finding of Not Guilty on Behalf of the 
Defendant McClearm oe  *. ~ 


The Findings of The Court . ° e . 
Fimding’by the.Comt . . . ww ee 


Judgment and Commitment 


Notice of Appeal << * 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
DIVISION 


STATEMENT OF DOCKET ENTRIES 


UNITED STATES OF AMERICA ) | 
Vv. Criminal No. 623-58 | 
) 





SPURGEON ANDERSON 


1. Indictment for Vio. T. 26 U.S. Code 4704a, T.21, USC 174 
Filed July 7, 1958. 
Arraignment July 11, 1958. 
Plea to indictment Not Guilty July 11, 1958. | 
Motion to withdraw plea of guilty denied | 
Trial by court if jury waived Sep. 29, 1958. 
Finding * of guilt Guilty as charged Sep. 29, 1958. 
Judgment--(with terms of sentence) 15 yrs. on Ct. 1; 15 yrs. on 
Ct. 2; said sentence by counts to run CONCURRENTLY, 
JACKSON, J. . | 
Entered Oct. 17, 1958. : 
Judgment & Commitment of 10-17-58, filed Oct. 17, 1958. 
8. Notice of appeal filed Oct. 20, 1958. | 
Dated Oct. 21, 1958. 





e 


! 
| 


J oar WO NS 





Attest HARRY M. HULL 
Clerk 


By Initialed (H.M.M.) | 


Deputy Clerk 





aed 
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DOCKET ENTRIES 


Date Proceedings 


1958 No, 1,2: 
July 7 Presentment and Indictment filed (2 counts) 


July 7 No.1;2: Copy of Indictment given to Deft. Cert. filed. 
No.1: Motion of Deft. to reduce bond filed. Cert. of Serv. 
July 8 No.1: Appearance of J. Leon Williams entered. 


July 11 No.1,2: ARRAIGNED, Plea NOT GUILTY entered; Defendant 

REMANDED to the District of Columbia Jail; 

No.1: MOTION of Defendant for reduction of bond heard and 
bond reduced by the Court to $5, 000. 00; 

No. 1,2: Defendant REMANDED to the District of Columbia Jail; 

No.1: Attorney J. Leon Williams present. 

No. 2: APPEARANCE of James K. Hughes entered and filed. 
Attorney James K. Hughes not present. TAMM, J. 
(Reporter- Williamson) Cert. filed. 


July 17 No.1: RECOGNIZANCE in the sum of $5000. 00 taken with 
J.W. Carter, Surety, filed. 


Aug.5 No.2; MOTION of DEFENDANT for suppression as evidence 
of illegally seized property and Points and Authorities, filed. 
Cert. of Serv. 


Aug. 29 No.2: Praecipe WITHDRAWING Defendant's motion for sup- 
pression of evidence illegally seized, filed. (J. K. Hughes Atty. ) 


Sep.8 No.1: MOTION of Defendant for Bill of Particulars and Points 
and Authorities in support thereof, filed. Cert. of Serv. 


Sep.19 No.1: SPURGEON ANDERSON: MOTION of Defendant for 
biil of particulars heard, argued and DENIED. Attorney J. 
Leon Williams present. JACKSON, J. (Reporter-Nevitt) 





Cert. filed. . 
Sep. 29 No.1,2: With Consent of Government and approval of the = 
Court, Defendant waives right to trial by jury; WAIVER OF ' 
TRIAL BY JURY, filed; TRIAL BY COURT BEGUN: Pe 


FINDING: Guilty as charged; Case is REFERRED to the | 
Probation Officer of the Court; No.1: Defendant COMMITTED ’ 
to the District of Columbia Jail; Attorney J. Leon Williams * 
present. No. 2: Defendant REMANDED to the District of 
Columbia Jail; Attorney James K. Hughes present. JACKSON, 
J. (Reporter-R. Walker) Cert. filed. 


Oct.6 No.1,2: Information as to Previous Conviction, filed, Cert. 
of Serv. . 








Oct.17 


Oct. 20 


Oct. 24 


Oct. 30 


UNITED STATES OF AMERICA 


Vv. 


Premises: 

1737 North Capitol St., N. W. 
(entire room on 2nd fl. south side- 
middle cee 

Washington, DC 

Occupied by Charles McClain and 
Elizabeth McClearn 


| 
| 
| 
| 
1 
| 
| 


No.1: SPURGEON ANDERSON: SENTENCED to Imprison- 
ment for a period of FIFTEEN (15) YEARS on Count 1; 
FIFTEEN (15) YEARS on Count 2; said sentence by the Counts 
to run Concurrently. Defendant REMANDED to the District 

of Columbia Jail; Attorney J. Leon Williams present. Judg- 
ment & Commitment, filed. JACKSON, J. (Reporter- Walker) 


No. 2: ELIZABETH McCLEARN: SENTENCED to Imprison- 
ment for a period of FIFTEEN (15) years on Count 1, FIF- 
TEEN (15) years on Count 2, said sentence by the Counts 

to run concurrently. Defendant REMANDED to the District 
of Columbia Jail; Judgment & Commitment, filed. Attorney 
James K. Hughes present. JACKSON, J. (Reporter- Walker) 


No. 1 - SPURGEON ANDERSON: NOTICE OF APPEAL, Filed. 
Clerk's Fee of $5. 00 Paid and Credited to the United States. 


No.1: Refusal of Defendant to sign election against service 
of sentence, filed. 


No. 2: Letter from the Deft. in the nature of a motion for 
reduction of sentence, or in the alternative for leave to appeal 
in forma pauperis DENIED, and filed. JACKSON, J. (N) 


SEARCH WARRANT 


ee Nee Nee Nee Nee ee See Se See 


To: Chief of Police, D.C. or any Member of the Metropolitan Belies, 


D.C. or Any Other Officer Authorized to Serve Same. | 
Affidavit having been made before me by Prob. Det. Dante A. 


Longo - Narc. Sqd. MPDC that he has reason to believe that on the 
premises known as 1737 North Capitol St. N. W. - entire middle room - 
2nd fl. south side, Washington in the District of Columbia there is now 
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being concealed certain property, namely heroin, syringes, tourniquets, 
cookers and paraphernalia used in the preparation and dispensation of 
heroin for retail. Any other paraphernalia used in the preparation and 
dispensation of heroin and any other narcotic drugs. Any other narcotic 
drugs illegally held. The facts to sustain this are as set forth in the 
affidavit attached hereto and made a part hereof, which are in violation 
of U.S. Code, Title 26, Section 4704a and which are being held illegally. 
And as I am satisfied that there is probable cause to believe that the 
property so described is being concealed on the premises above described 
and that the foregoing grounds for application for issuance of the search 
warrant exist, 

You are hereby commanded to search forthwith the place named.for 
the property specified, serving this warrant. and making the search at 
any time in the day or night, and if the property be found there to seize 
it, leaving a copy of this warrant and a receipt for the property taken, 
and prepare a written inventory of the property seized and return this 
warrant and bring the property before me within ten days of this date, 
as required by law. 

Dated this 21st day of May, 1958. 


/s/ James F. Splain 
U.S. Commissioner. 


RETURN 
I received the attached search warrant May 21,1958, and have 
executed it as follows: 
On May 23,1958 at 12:20 o'clock P.M. I searched the premises 
described in the warrant and 


I left a copy of the warrant with E. F. McClearn or McClain together 
with a receipt for the items seized. : 

The following is an inventory of property taken pursuant to the © 
warrant: ee : 





* 


hee RR 


| 
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Two (2) individual quantities of white powder - | | 

One (1) Magazine cover containing traces of white powder 

Two (2) Table knives containing traces of white powder | 

One (1) sifter with traces of white powder 

One (1) woman's hose (tourniquet) 

One (1) set of addict paraphernalia 

Two (2) pieces of tissue paper with blood stains. 

This inventory was made in the presence of Det, ubontae Dados 
and Det. L W. Brown. 

I swear that this Inventory is a true and detailed account of all 
the property taken by me on the warrant. 





/s/ Det. bante’A; Longo 
[JURAT dated May 23, 1958. ] E 





Narcotic Squad 
May 21, 1958 


Affidavit In Support Of A U.S. Commissioners Search Warrant For The 
Premises 1737 North Capitol Street N. W., Washington, D.C, Second i 
Floor, South Side, Middle Room. Occupied by Charles vanes McClain ae 
and Elizabeth McClearn. . 


On Wednesday, May 21,1958, I, Detective Dante A. Longo, : as-_ 
signed to the Narcotic Squad, MPDC, interviewed a source of infor- 
mation who had occasion to come to the Narcotic Squad Office. This 
source of information related that Charles Perry McClain and Elizabeth 
McClearn are both selling and using narcotic drugs. It was further stated 
that this source of information purchased three (3) capsules of Heroin 
from Elizabeth McClearn about 6:00 P. M. » Tuesday, May 20, 1958 while 
at the above premises. This source again went to the above premises 
and purchased three (3) capsules of Heroin from Charles P. ‘McClain. | 
This source further states that it has purchased Heroin from both sub- 
jects, Charles P. McClain and Elizabeth McClearn every day for the 
past . month at the above premises. Each time this source of information 
has gone to the above premises it has observed other capsules of Heroin 


and addict paraphernalia, such as: syringes, hypodermic needles and 
bottle top cookers. | 
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Information has been received by other sources of information 
that both subjects are selling and using narcotic drugs. Charles P. 
McClain was convicted of Possession of Narcotics in 1952 and has since 
been into the office of the Narcotic Squad as a Heroin Addict, the last 
time was on 10-21-57 at which time he stated he was using three or four 
capsules of heroin a day. Elizabeth McClearn was convicted of the 
Harrison Narcotic Act on 5-25-54 and is also a known narcotic drug addict. 

The source of information desires to keep it's identity unknown 
because it fears physical harm from Charles P. McClain and Elizabeth 
McClearn. 

I, Dante A. Longo, having interviewed the source of information 
do believe that there is now illegal narcotic drugs and illegal narcotic 
paraphernalia now being held in the second floor, south side, middle 
room of premises 1737 North Capitol Street, Washington, D.C. This 
source of information has proven reliable in the pasf and no reason could 
be found to disbelieve the information. 


/s/ Prob. Det. Dante A. Longo 
Narcotic Squad, MPDC 


[JURAT dated May 21, 1958. ] 


AFFIDAVIT FOR SEARCH WARRANT 

BEFORE JAMES F. SPLAIN, U.S. Court House, Wash. 1, D.C. 

The undersigned being duly sworn deposes and says: 

That he has reason to believe that on the premises known as 1737 
North Capitol St., entire middle room on 2nd floor - south side, 
Washington in the District of Columbia there is now being concealed 
certain property, namely heroin, syringes, tourniquets, cookers, and 
paraphernalia used in the preparation and dispensation of heroin for re- 
tail. Any other paraphernalia used in the preparation and dispensation 
of heroin and any other narcotic drugs. Any other narcotic drugs illegally 
held. The facts to sustain this are as set forth in the affidavit attached 
hereto and made a part hereof, which are in violation of the U.S. Code, 

‘Title 26, Section 4704a and which are being held illegally. 





7 Be git od 

And that the facts tending to establish the foregoing grounds for 
issuance of a Search Warrant are as follows: See the affidavit attached 
hereto and made a part hereof. | 


/s/ Dante A. Longo 
Prob. Det. | 
Narc. Sqd. MPDC | 


[JURAT dated May 21, 1958. ] 





[Filed January 30, 1959] DEF'S, EX. 1 
SEARCH WARRANT | FOR Ip. 
UNITED STATES OF AMERICA 
Vv. 


) 
Premises: 1224 R St., N. W. ) 
(entire 2nd floor) )- 
Washington, D. C. ) 
Occupied by Spurgeon Anderson ) 


To: Chief of Police, D.C. or any member of the Metropolitan Police, D.C. 
Affidavit having been made before me by Det. Felix R. Aiken, Narc. 
Sqd. MPDC and Prob. Det. Dante A. Longo - Narc. Sad. MPDC, that 
he has reason to believe that on the premises known as 1224 R St. N. W. 
entire 2nd floor, Washington in the District of Columbia there is now . 
being concealed certain property, namely heroin, syringes, tourniquets, ee 
cookers and paraphernalia used in the preparation and dispensation of 
heroin for retail. Any other paraphernalia used in the preparation and 
dispensation of heroin and.. any other narcotic drugs. Any other narcotic 
drugs illegally held. The facts to sustain this are as set forth in the 
affidavit attached hereto and made a part hereof, which are in violation — 
of the U.S. Code Title 26, Section 4704a and which are being held 
illegally, and as lam satisfied that there is probable cause to believe_ 
that the property so described is being concealed on the premises above 
described and that the foregoing grounds. for application for issuance of 
the search warrant exist. | 
You are hereby commanded to search forthwith the plate named 
for the property specified, serving this warrant and making the search 
at any time in the day or night and if the property be found there to.. 


i 
| 
H 














8 
seize it, leaving a copy of this warrant and a receipt for the property 
taken, and prepare:a written inventory of the property seized and: return 
this warrant and bring the property before me within ten days of this 
| date, as: required: by law. oF, 
Dated this 23rd.day of May, 1958. 


/s/ James F.. Splain 
U.S... Commissioner 





RETURN 

I received the attached search warrant 5-23-58, and have exe- 
cuted it as follows: 

On May 23,1958 at 3:30 o’clock P.M., I searched the premises 
described in the warrant and 

I left a copy of the warrant with Iola Pierce together with a re- 
ceipt for the items seized. | 

The following is.an inventory of property taken pursuant to the 
warrant: 

One hundred twenty seven dollars ($127. 00) in cash 

One gelatin capsule box 


Envelope containing 10 tablets 
This inventory. was made in the presence of Iola . Pierce, Dante 
Longo and: Felix R.. Aiken. < 
I swear that this Inventory is a true and detailed account of all | 
the property: taken by me on the warrant.. | 
/s/ Felix R.. Aiken om 


[JURATP . - | ; 


Affidavit Relative To Request For U.S.. Commissioner's Search Warrant L 
Premises Listed Below For Violation Of The Harrison Narcotic Act. r) 


SEARCH WARRANT: 1224 R St.N. W. (entire seconf floor)(occupied by " 
si Sulerecss 
AFFIDAVIT: : » 


Spurgeon Anderson,. of: 1224 R Street, N. W. was convicted in 1949 | ea 











9 | 
of the Harrison Narcotic Act. He is well known to the narcotic'squad 
and member of the FBN as a trafficer in illicit narcotic. Officer Brewer 
received information from a male and female informer that Anderson is 
engaged in the business of selling narcotic from 1224 R St. N.W.. A 
short time later Officer Aiken received the same information from a: 
reliable source. The source of Officer Aiken information is different 
from Officer's Brewer. | 

On May 21, 1958 Officer Dante Longo received information from a 
confidential source that has proven reliable in the past that Charles 
McClain was selling narcotic drugs at 1787 North Capitol St. N.W. and 
that McClain source of supply was Spurgeon Anderson. It was further 
stated that Spurgeon Anderson delivered this narcotic to McClain each 
day at 1737 North Capitol St. N. W. This same date Officer Felix R. 
Aiken observed Spurgeon Anderson leave his home at 1224 R St. N. W. 
about 1:20 P. M. He caught a cab and went to 1737 N. Capitol St. N. W. 

On May 22, 1958 Officer Dante Longo observed Anderson come to 
1737 North Capitol St. N. W. This was about 1:30 P.M. _ | 

On May 23,1958 Officer Felix R. Aiken observed Anbieinl leave 
his premise at 1224 R St. N. W. He looked around the area suspiciously 
and walked to the corner of 13th and R St. N. W. He looked up and down, 
he then walked to a capitol Cab #1050 driven by a woman. Spurgeon 
Anderson was followed to the vicinity of 1737 North Capitol where he 
left the cab. He was then seen to enter 1737 North Capitol St. N. W. 

A short time later Officer Aiken, Longo and other members of the 
narcotic squad entered premises 1737 N. Capitol on a U.S. Commissioner’ 8 
Search Warrant which was based on the information received by Officer 
Dante Longo. About 2 ounces of heroin was seized. This heroin was ina 
small brown bag that looked the same as the bag Anderson was carrying 








_when he left 1224 R St. N. W. One of the suspects arrested in 1737 N. 


Capitol St. N. W. stated in the presence of Anderson that he had brought 
the narcotic there in the small brown bag. Anderson admitted that he had 
brought the-narcotic there. Anderson made no stops after he left his 
premises until he arrived at 1787 N. Capitol St. NW.) 
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It was learned that Anderson occupies the 2nd floor of 1224.R 
St. N. W. 

From the above, the reliability of the sources.of information. and 
the officers personal knowledge and experience it is his. belief that there 
is now secreted. in the above described premises a quantity of heroin in 
violation of the Harrison Narcotic: Act and that Anderson is the operator. 


/s/ Dante A. Longo /s/ Felix R, Aiken: 
Det. Narc. Sqd. MPDC Det. Narc. Sqd. MPDC 


[JURAT dated May 23, 1958] 


[Filed in Open Court July 7, 1958] 


The United States of America :. Criminal No. 623-58: 
Vv. : : Grand Jury No. 668-58 
te Spurgeon Anderson : Vio.26 U. S. C. 4704A 
2. Elizabeth McClearn : 210. S. C. 174 
The Grand Jury charges: 


On.or about May 23,1958, within the District of Columbia, 
Spurgeon Anderson and Elizabeth McClearn purchased, sold, dispensed 
and distributed, not in the original stamped package and not from the 
original stamped package, a narcotic drug, that is, one glassine bag 
containing a mixture totaling about 177.3 grains of heroin hydrochloride, 
quinine hydrochloride and mannitol and one glassine bag containing a 
mixture totaling about 111.9 grains of heroin hydrochloride, quinine 
hydrochloride and mannitol. 

SECOND COUNT: 

On or about May 23,1958, within the District of Columbia, 
Spurgeon Anderson and Elizabeth McClearn facilitated the concealment 
and sale of a narcotic drug, that is, one glassine bag containing a mix- 
ture totaling about 177.3 grains of heroin hydrochloride, quinine hydro- 
chloride and mannitol and one glassine bag containing a mixture totaling 
about 111.9 grains of heroin hydrochloride, quinine hydrochloride and 
mannitol, after said heroin hydrochloride had been imported, with the 
knowledge of Spurgeon Anderson and Elizabeth McClearn,. into the 





o. —-— ££ tie a Be ew 
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United States contrary to law. This is the same heroin hydrochloride 
which is mentioned in the first count of this indictment. | 


/s/ Oliver Gasch a 
Attorney of the United eee 
in and for the District of Columbia 


A TRUE BILL: | | 


/s/ Raymond L. Bland. | 
_ Foreman. — 








1st Count: 
Spurgeon Anderson, and Elizabeth McClearn, you are herewith 
charged, on May 23,1958, with purchasing, selling, dispensing and 
distributing, not in the original stamped package.and not from the 
original stamped package, a narcotic drug, that is, one glassine bag 
containing a mixture totaling about 177.3 grains of heroin hydrochloride, 
quinine hydrochloride and mannitol and one glassine bag containing a 
mixture totaling about 111.9 grains of heroin a Se eaereaaer quinine 
hydrochloride and mannitol. 
2nd Count: : i 
You are herewith charged, on May 23, 1958, with facilitating the 
concealment and sale of the narcotic drug mentioned in the first count 
of this indictment, after said heroin hydrochloride had been imported, 
with your knowledge, into the United States contrary to law. 
Complainant: Dante A. Longo, Narcotic Squad MPDC | 
Defendants: Elizabeth McClearn 1737 N. Capitol St. C-26 








[Filed July 11, 1958] 
PLEA OF DEFENDANT | 
On this 11th day of July, 1958, the defendants (1) Spurgeon 
Anderson, (2) Elizabeth McClearn, appearing in proper person and by 
his attorney (1) J. Leon Williams, (2) Atty. Not present (James K. 
Hughes) arraigned in open Court upon the indictment, the substance of the © 
charge being stated to him, each pleads not guilty thereto. __ 
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The motion of the Defendant Anderson is heard and bond is re- 
duced by the Court to $5000. 00. 
Each defendant is remanded to the District Jail. 


By direction of 
Edward A. Tamm 


Presiding Judge 
Criminal Court #1 
Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ H. G. Dodd 
Deputy Clerk 


By Lewis Carroll 
Assistant United States Attorney 


B. Williamson 
Official Reporter 


[Filed September 8, 1958] 
| MOTION FOR BILL OF PARTICULARS 

Comes now the Defendant Spurgeon Anderson,by “and through his 
attorney, J. Leon Williams, and moves this Honorable Court to grant 
him a list of the: 

1. Statements, names, addresses, etc., of the persons (infor- 
mers) from whom certain officers of the Metropolitan Police Department 
alleged in their affidavits dated May 23, 1958 to secure search warrants 
for the premises located at 1224-R Street, Northwest, and at 1738 N. 
Capitol Street, Northwest, that certain information relative to the de- 
fendants was furnished the said officers. 

| /s/ J. Leon Williams 
[Certificate of Mailing] 
POINTS AND AUTHORITIES 
1, FRCP #16, Federal Rule of Criminal Procedure, 16. 
2. ROVIARO - v - United States 1- Led. 2nd-639 
/s/ J. Leon Williams 
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OFFICIAL TRANSCRIPT OF PROCEEDINGS 
(Motion) 


Washington, D. C. 
September 19, 1958 
The above-captioned cause came on for hearing of motion before 
the HONORABLE JOSEPH JACKSON, United States District , udge, at 
10:15 a. m. 
APPEARANCES: 
On behalf of the Government: 


Victor W. Caputy, Esq. 
Assistant United States Attorney 


| 
On behalf of the Defendant: | 
| 


J. Leon Williams, Esq. 
Washington, D. C. 





PROCEEDINGS 

THE DEPUTY CLERK: The case of the United States _ 
Spurgeon Anderson. Mr. Caputy, Mr. Williams. : 

MR. CAPUTY: Ready for the government, Your Honor, 

THE COURT: Very well, Mr. Caputy. 

THE DEPUTY CLERK: Mr. Williams is not here. 

(Brief pause. ) 

THE COURT: Good morning, Mr. Williams. 

MR. WILLIAMS: I apologize, your Honor. 

THE COURT: No apology is necessary. 





Now we will hear what you have to say on your motion tn the 
Spurgeon Anderson case. | 

MR. WILLIAMS: If it please your Honor, this motion is directed 
toward the warrant which was secured for searching of the premises at 
1224 R Street, Northwest, and in the affidavit in support of the warrant 
in this matter Officer Felix Aiken alleged that he had received certain 
information from a reliable source on or about -- well, he doesn't say 
when he received it in the first instance, your Honor, but he goes on 
further to state that this information which he proceeded to act on was 


| 
| 
| 
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the same information which Officer Brewer had received from a reli- 
able source, and in that, your Honor, the proponent of fact states that 
this information regarding one Spurgeon Anderson stated that he was a 
supplier of narcotics to persons at 1737 North Capitol Street, Northwest, 

and these persons were one Charles McClain and one Evangeline 
McClain. Further, Officer Longo joined Officer Aiken in securing of a 
warrant for the premises at 1224 R Street, Northwest, and 1737 North 
Capitol Street, and Officer Longo alleges that he received information 
from a reliable informant, to wit, a man and a woman, and it is upon 
that representation to the United States Commissioner that they secured 
a warrant for 1737 North Capitol Street, and that information is alleged 
to have stated that the defendant Spurgeon Anderson was a supplier of 
narcotics and was a dealer in narcotics. 

Now, it is my position, if the Court please, that that information 
is certainly material with regards to the defendant Spurgeon Anderson 
because it was on the basis of that information that he was taken into 
custody and the search warrant was procured and his premises were 
searched. I believe that the law requires that the warrant be issued on 
the basis of personal information or someone who is in a position to know. 
Now, where an informant states that a fact is in existence, I feel that 
certainly the defendant has a right to confront that informant to ascertain 
who he is and by what source he received his information, whether it 
was hearsay or personal knowledge or otherwise. 

And that is, if your Honor please, the purpose of this motion for 
a bill of particulars, to ascertain the identity and the name of the in- 
formant and the source of that informant's information. 

THE COURT: You rely on the Roviaro case? 

MR. WILLIAMS: Ido, your Honor. 

THE COURT: I am familiar with it. Iam just wondering, though, 
if this isn't a little bit different. In that case the informant took an 
active part in the setting up and the commission of the crime. There 
is nothing here to indicate that this is the same situation. 


- ! 
MR. WILLIAMS: It is a little different, but it is much farther 
away. In the Roviaro case the informant did participate and set up the 





crime. Here we don't have the informant anywhere near whére the 
crime is alleged to have occurred nor participating in any way; he is a 
person who comes in that category of "it is alleged” or "a reliable 
source says", in that category which is much farther removed than the 
Roviaro case, where J ustice Clark in his dissenting opinion stated that 
the informant was known to the defendant and no possible prejudice could 
have occurred. But in this case the informant is not known, /he isn't 
even suspected, his identity is not disclosed. There is no way in the 
world, if your Honor please, for the defendant to challenge this "it is 
rumored" statement on which the warrant was issued whereupon these 
premises were searched and subsequently the defendant was arrested. 
THE COURT: I was just wondering, is it customary in this juris- 
diction to apprise counsel for the defendant of the names of wit- 
nesses who are to appear on behalf of the government ? 7 
MR, WILLIAMS: It is in that instance, your Honor. But I 





certainly want to be frank with the Court. I don't even imagine that the 
government purports to introduce or to bring forth this informant, you 


see, in this case, because the warrant has already been issued and sub- 
sequent to the execution of the warrant other factors took place. But it 
is my position, your Honor -- 

THE COURT: You mean then that the officer, by reason of the 
fact that he had some information from an informer by independent 
means, learned of the crime and made the arrest? So you si the in- 
former is not going to be used as a witness? 

MR. WILLIAMS: I don't say that as a matter of fact because I 
have not discussed it with Mr. Caputy. 

THE COURT: How could the officer testify to what anybody told 
him? Wouldn't that be rank hearsay? ! 

MR. WILLIAMS: That is the basis upon which Iam moving, your 
Honor, that this warrant was procured. 

THE COURT: Well, what have you to say, Mr. Caputy? 

| 
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MR. CAPUTY: Two things, your Honor. 

In the first place, I won't challenge this motion on the grounds 
that this is untimely filed and not within the proper time, but he has 
labeled this motion, your Honor, as a motion for a bill of particulars, 

and everything that he asks for in this motion, statement of names, 
address, and the names of the informer, he is not entitled to in this 
jurisdiction. We are only required in capital cases to submit three 
days before trial the names of witnesses. He is not entitled to anything 
that he asks for here. 

THE COURT: You don't call this a capital case, do you? 

MR, CAPUTY: No. So he is not entitled to this. 

What he is arguing is a motion to suppress, and he has not filed 
such a motion, that there was no probable cause for the issuance of a 
search warrant, and that is not before your Honor at the present time. 

THE COURT: I will deny the motion. 

MR. WILLIAMS: Your Honor, might I be heard just in one respect? 


THE COURT: I have ruled on the matter. Motion denied. 
* 5d x * 


[Filed Sept. 19, 1958] 
UNITED STATES 

Vv. Criminal No. 623-58 
#1 - Spurgeon Anderson Charge T26USC, 4704a; 


Deteodnt T21USC, 174 


On this 19th day of September, 1958, came the attorney of the 
United States; the defendant by his attorney, J. Leon Williams, Esquire; 
whereupon the defendant’s motion for Bill of Particulars coming on to 
be heard, after argument by counsel, is by the Court denied. 

By direction of 


JOSEPH JACKSON 
Presiding Judge 
Assistant United States Attorney Criminal Court #two 

G. Nevitt _ HARRY M. HULL, Clerk 


Official Reporter By /s/ H. Kline 
: Deputy Clerk 


Present: 


United States Attorney 
By: Victor Ca 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. c. 
September 29, 1958 
The above-entitled matter came on for hearing in Court Room No. 
6, United States District Court, commencing at approximately 11:05 A. M. 
BEFORE: ! 
The Honorable Joseph R. Jackson, Judge. ! 
APPEARANCES: | 
On behalf of the Government: 


Victor W. Caputy, Esq. 
Assistant United States Attorney. 


On behalf of the Defendant Anderson: 
J. Leon Williams, Esq. 
On behalf of the Defendant McClearn: 
James K. Hughes, Esq. 
PROCEEDINGS 
THE DEPUTY CLERK: The case of the United States versus 
Spurgeon Anderson and Elizabeth McClearn. .Mr. Caputy, Mr. 
Williams, and Mr. Hughes. 
The defendant Anderson will step forward and be seated at the 
counsel table. 
THE COURT: Are the parties ready? 
MR. CAPUTY: Yes, sir. 
MR. WILLIAMS: Yes, sir. 
MR. HUGHES: Yes, sir. 
THE COURT: Very well. I understand jury trial is being waived. 
MR. WILLIAMS: Yes, sir. 
MR. HUGHES: Forms are being prepared for signature. 
(There was a pause. ) | 
2 * * * | 
OPENING STATEMENT ON BEHALF OF THE GOVERNMENT 
MR. CAPUTY: The evidence, Your Honor, will show that mem- 
bers of the Narcotics Squad of the Metropolitan Police Department had 
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reliable information that narcotics were being sold and used at premises 
1737 North Capitol Street, Northwest; and that. it made some observa- 
tions, and then they procured a search warrant, and they went there on 
the date in question, the date of the arrest -- I believe May 23rd or May 
26th, the officers will testify -- and when they went there pursuant to 
that search warrant which was secured they knocked on the door, and as 
they knocked on the door the door came open and immediately at the 
time the door came open they saw narcotics being cut, as the officers 
say, and that the woman had a syringe in her hand and just had finished 
or was about to inject herself with narcotics. They placed them under 
arrest and seized the narcotics. 

That is briefly our case. 

THE COURT: Do you want to make any opening statement now, 
Mr. Williams? 

MR. WILLIAMS: If I may, Your Honor. 


OPENING STATEMENT ON BEHALF OF THE DEFENDANT 
ANDERSON 


MR. WILLIAMS: If the Court please, Your Honor perhaps will 
recall there was a motion filed in this case which Your Honor heard, I 
believe, Friday before last. 

THE COURT: Bill of particulars? 

MR. WILLIAMS: Yes, Your Honor. 

Now, further, in addition to Mr. Caputy’s remarks as to the cir- 
cumstances surrounding the execution of this warrant the defense for 
Spurgeon Anderson feels: One, that the affidavit in support of the war- 
rant is defective; and two, that it was illegally executed. 

I make the reasoning in support of the first statement that the affi- 
davit was secured on information which we submit was insufficient in-- 

THE COURT: I think you said it was hearsay in your argument. 

MR, WILLIAMS: Well, basically that, Your Honor, if it can be 
raised to even the level of hearsay. 

Now, I base that: One, on the sworn statements of the officers 
in the search warrant -- I mean, in the securing of the search warrant, 
Your Honor; two, the execution of the warrant, whether it was a slip of 
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the tongue of Mr. Caputy or not, but it is the defendant's ori aaa 
that this door was broken into. © 

I think the facts will show that: First, there was another defen- 
dant in this case by the name of Charles McClain who lived in these 
premises. He is not a party to this case by virtue of the fact that the 
Grand Jury ignored whatever evidence the officers had against him. 

If Your Honor will search this affidavit for the search warrant you 

will find that Charles McClain is a principal party to the procur- 
ing of the search warrant and upon which the officers claim i = did 
get the search warrant by virtue of his activity. 

Yet the subsequent arrest and the finding of narcotics in his apart- 
ment led only to an ignoramus before the Grand Jury. I don't ei why 
but it certainly should cause Your Honor -- : 

THE COURT: Do I understand from you that Mr. ‘McCleara is the 
one who gave the police the information? 

MR, WILLIAMS: I didn't say that. 

THE COURT: I misunderstood you. 








MR. WILLIAMS: That I don't know. That was one thing we had 
thought -- . 
THE COURT: Did you say that? 


MR. WILLIAMS: Sir? | 

THE COURT: Did you say that just now? 

MR. WILLIAMS: No, sir. 

THE COURT: What did you say? 7 

MR. WILLIAMS: I say that McClain was one of the principals 
upon which the -- upon whose activities the police alleged in their affi- 
davit for the search warrant that they were entitled to have the search 
warrant. | 

THE COURT: I understand you.: . 

MR. WILLIAMS: Subsequently, McClain was arrested on the 
street and a key was taken from him.and the main entrance to the prem- 

ises were effectuated while McClain was in custody 7 by a key» 

taken from McClain while he was so in custody. . 
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It is upon the basis of that fact, Your Honor, that we say: One, 
that the search warrant was illegally executed because they went in to 
the main entrance and our position is based on the McDonald case. In 
that respect, he certainly had a right and interest in the premises; he 
was being held in custody; and after the police had effectuated the en- 
trance through the first door then they go to the apartment door and burst 
that door in. Certainly, right in the teeth of the Miller case, which is 
fresh in Your Honor’s mind, we submit that the search warrant was 
illegally executed and certainly whatever evidence was seized as a re- 
sult of that was illegally seized evidence. 

Before we get to that point, Your Honor, I think the defendant's 
main line of defense is that: One, that he has been hampered and pre- 
cluded from his defense in its main instance by virtue of not knowing or 
having an opportunity to question these informers whom the police allege 
that they received certain reliable information at various times. 

I filed a Bill of Particulars which was the only avenue left open 
to the defendant to ascertain who these informers were and their reli- 
ability and be able to call them in as witnesses and question them as to 
whether or not the information which they furnished the police officers 

was first-hand information, or whether or not it was hearsay in- 
formation and whether or not in fact there was any justification upon 
which to issue this search warrant. 

THE COURT: Call your first witness. 

Oh, Mr. Hughes, do you desire to be heard now? 

MR. HUGHES: Briefly, Your Honor. 


OPENING STATEMENT ON BEHALF OF THE DEFENDANT McCLEARN 


MR. HUGHES: On behalf of the female defendant we expect to show 
Your Honor that the premises searched actually were the premises of 
Charles McClain; that the case against Charles McClain was ignored by 
the Grand Jury; that after Charles McClain's arrest a key was taken 
from his person which permitted the police officers to gain entrance to 
the building in which the apartment of Charles McClain was located. 
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We will attempt to show Your Honor that the entrance into the 








apartment was gained by force; that the requirements of the statute 
were not complied with, in that the announcement was not made that 
they were police officers, and it is our position the entrance was illegal. 
THE COURT: Very well. Call your first witness, Mr. ‘Caputy. 
EVIDENCE ON BEHALF OF THE GOVERNMENT | 
MR. CAPUTY: Officer Longo. 
Thereupon, : 
DANTE LONGO, ! 
was called as a witness for and on behalf of the Government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: | 
DIRECT EXAMINATION i 
BY MR, CAPUTY: : | 
Q. State your name, please. A. Detective Dante A. Longo, 
Metropolitan Police Department, assigned to the Narcotics Squad. 
Q. How long have you been assigned to the Narcotics Squad of the 
Metropolitan Police Department? A. Approximately six years. 
Q. As a member of the Narcotics Squad of the Metropolitan Police 
Department, did you secure a search warrant, sir, for the premises 
1737 North Capitol Street in the District of Columbia? A. Yes, sir, I did. 
Q. When did you obtain it? A. On the 21st of May of this year. 
Q. Any particular part of the premises? A. Yes, sir, it was. 
It was the second floor, the middle room of that address, on the south 
side. Actually, there is -- ! 
MR, HUGHES: Your Honor, I object. I think the best evidence is 
the warrant itself. : 
THE COURT: Overruled. Go ahead. 
THE WITNESS: Actually there is two entrances to this | address: 
One on the north side and the other on the south side. That was the 
south side we had the search warrant for. | 


BY MR. CAPUTY: | 
Q. Now, pursuant to that search warrant, sir, did you go to the 








ee 
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premises 1737 North Capitol Street for the execution of that warrant? 
A. Yes, sir. 

Q. And what time of the day was it that you went there? A. It 
was about noon time, sir. 

Q. Did any other officer go with you, sir? A. Yes, sir. There did. 

Q. Who? A. Officer Didone, Officer Brewer, Officer Sommer- 
ville, and.Aiken. 

Q. You had all gone to those premises? A. No, sir. There was 
Officer Didone, Brewer, and myself that went into that address. 

Q. How did you secure admission to the premises 1737 North 
Capitol Street? A. By the front door on the south side. That door was 
wice open. We went up the flight of steps and that door was open at 

approximately a 45 degree angle. We went into the hallway -- 

Q. Before you proceed, can you tell me whether the premises 
1737 North Capitol Street, whether it is a private residence or a room- 
ing house? A. Rooming house or apartment house. 

Q. After entering the first floor where did you go, sir? A. We 
went up the flight of steps to the second -- to the second landing,and 
there was a door there that was about 45 degrees open. Then, we went 
into the hallway and stopped at the middle room. We knocked, I knocked ; 
on the door, and as I knocked on the door the door evidently was not en- 
gaged in the latch, and it came open, and there I observed the defendant 


Anderson with a table knife in his right hand into a quantity of white ; 
powder, and the defendant Elizabeth McClearn or McClain -- I am not wai 
sure which it is -- she was -- had a hypodermic syringe and needle in ’ 


her right hand and at that time we identified ourselves as police officers ™ 
and informed them we had a search warrant for that room. | 

Q. When you saw this white powder did you place them under 
arrest, sir? A, Not until we told them -- identified ourselves and said 
that we had a search warrant for the premises. 


Q. Yes. From your experiences as officers of the Narcotics es 
Squad of the Metropolitan Police Department did you have any indication ” 


what that white powder was, sir? A. Yes, sir, Idid. To me it * 
was a narcotic drug, heroin. And the way they -- , 
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MR. HUGHES: If Your Honor please -- , 

THE COURT: Could you tell that by looking at it? ! 

THE WITNESS: No, sir. We performed a field test afterwards. 

THE COURT: No field test right there. | 

THE WITNESS: No, sir, not right there, sir. Later on we per- 
formed a preliminary field test and it showed by positive color reaction 
the presence of a narcotic alkaloid of the opiate group. ! 

THE COURT: You merely suspected -- 

THE WITNESS: Yes, sir. 

THE COURT: -- that it probably was a narcotic when you Saw it. 

THE WITNESS: Yes, sir. Plus the defendant McClearn had in her 
hand a hypodermic syringe, and I have known the defendant _— 
quite awhile. | 

MR. HUGHES: If Your Honor please, for the record may we ob- 
ject to anything that was observed after entrance was gained to the 





premises ? 

THE COURT: After they entered the premises? 

MR. HUGHES: Yes, sir. 

THE COURT: Overruled. 

BY MR. CAPUTY: | 

Q. Did you make a search of the premises? A. Yes, gir. 

Q. Did you recover anything? A. Yes, sir, I did. The quantity 
of powder that was on the, a Look magazine cover -- I believe it was 
dated April Ist, _1958. Also, a glassine bag containing a quantity of 
white powder, and a sifter, a strainer, plus a hypodermic syringe, two 


needles, one bottle top cooker, and two blood stained blue tissues. 
* * * mK *x | 


Q. Do you see the defendant Anderson in the court room and the 


defendant McClearn? 
* * * bd 


MR, HUGHES: We stipulate identification. 


* * *« * 
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15 BY MR. CAPUTY: 


16 


17 


Q. Ishow you, sir, what has been marked as Government's Ex- 


hibit No. 1, for identification, which is a large envelope, and its contents 


(handing). 

I ask you, sir, to examine the contents of Government's Exhibit 
No. 1, for identification, and tell us whether you can identify it. A. 
(Pause.) Yes, sir. I can by my initials on the cover and the two knives. 

Q. Will you tell the Court what the contents of Government's Ex- 
hibit No. 1, for identification are? A. It is one LOOK magazine cover 
dated April the Ist, 1958, and two knives with traces of white powder on 
them. One of the knives the defendant Anderson had in his right hand 

into the powder, and the other knife laid in front of the defendant 
McClearn. 

Q. Do you know which was before the defendant McClearn and 
which was before Anderson, if you can tell us? A. I believe this one 
here was in the defendant Anderson's hands (pointing). 


Q. Are there any more contents in Government's Exhibit No. 1, 
for identification, in addition to the magazine cover and knives? Is 
there anything else in there? A. Traces of white powder. 

Q. Anything else? A. Also one glassine bag containing a white 
powder which I can identify by my initials and the date and the time. 

Q. Did you perform a preliminary field test at the Narcotic Squad 
of the glassine bag, the white powder in the glassine bag? A. Yes, 
sir. Idid. It showed by positive color reaction the presence of a 
narcotic alkaloid of the opiate group. 

* *x * * 

Q. Where was it specifically that you recovered the contents of 
Government's Exhibit No. 1, for identification? A. It was on a small 
table that was between the defendant Spurgeon Anderson and the defend- 
ant Elizabeth McClearn.. 

Q. * * * [show you what is marked Government's Exhibit No. 
2, for identification, which is an envelope containing some contents, and 


4 


z 
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I ask you to examine the envelope and the contents and tell us if you can 
identify it. (Handling.) A. Yes, sir. can. My initials are on the 
handle of the strainer and also on the small glassine bag containing a 
white powder. 

Q. Where did you recover the strainer and the small glassine bag 
containing the white powder? | A. That was also on the small table 
that was between both the defendants. | 

Q. And what, if anything, did you do with the contents of Govern- 
ment's Exhibit No. 2, for identification? A. After performing a pre- 
liminary field test on the white powder, which also showed by positive 
color reaction the presence of a narcotic alkaloid of the opiate group, I 
placed both the strainer and the glassine bag and contents into this Treas- 

ury Department evidence envelope and sealed it on the reverse side 
with the self-sealing lock. I placed the defendants' names, the address, 
my name on the cover of this envelope and placed it in the office safe 
until May 27th, at which time I delivered it to the United States Chemist 
for his analysis. 

Q. Is that the time you turned over Government's Exhibit No. 1, 
for identification? A. At the same time; yes, sir. | 





Q. Ishow you, sir, what has been marked as Government's Ex- 
hibit No. 3, for identification, which is a large envelope containing some 
objects, and ask you to examine the envelope and the contents and tell us 
if you can identify it. (Handing.) A. Yes, sir. Ican identify it 
by my initials on the blue tissue that was blood stained. This/is the 
syringe and needle that the defendant McClearn had in her hand and 
bottle top cooker, wad of cotton inside, and another needle. 

Q. And where did you recover the syringe, and needle, bottle top 
cooker and another needle? A. The syringe and needle were recovered 
from the table at the time the defendant McClearn placed them on the 
table between both of the defendants; and two blue tissues and the cooker 
I found on the bed, plus the woman's hose, used as a tourniquet. 

Q. And you placed them into Government's Exhibit No. 3, for 





identification, sir? A. Yes, sir. Idid. AndI returned to the office 
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of the Narcotics Squad and placed them in the Treasury Department 
evidence envelope and sealed it with the self-sealing locks on the reverse 
side and placed it in the office safe until May 27th, 1958, when I delivered 
it to the United States Chemist for his analysis. 

Q. Is 1737 North Capitol Street in the District of Columbia? 

A. Yes, sir. ; 

THE COURT: What did you say that sock is used for? 

THE WITNESS: For a tourniquet, sir. 

THE COURT: Do they use that in the administration of the drug? 

THE WITNESS: Yes, sir. They do. 

THE COURT: So as to get the blood vessels to pop? 

THE WITNESS: Yes, sir. To get the vein ee beyond the 
skin to get a direct hit in the vein. 

THE COURT: I see. 

BY MR. CAPUTY: 

Q. Did you talk to either one or both of the defendants, sir? 
A. Yes, sir, I did. 

Q. Andto whom? A. At the time of arrest at 1737 North 
Capitol I talked with both Anderson and the defendant McClearn. 

MR, WILLIAMS: If Your Honor will, please, I object to anything 
the officer says which he attributes to these defendants in light of the 
Maliory case and the ruling subsequent to the Mallory case. 

There has been no showing at the time of execution of this warrant 
he advised these defendants that they had a right not to say anything and 
that anything they said could be used against them. 

THE COURT: Did you? . 

THE WITNESS: I told them that they didn't have to make any state- 
ment if they did not want to. If they did it would probably be used in 
Court. 

THE COURT: Allright. The objection is overruled. 

THE WITNESS: I asked the defendant Anderson what he was doing 
up there in that apartment, the apartment that was being occupied by the 
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defendant McClearn and her -- I don't know if it is her husband or com- 
mon law husband -- Charles McClain. | 

He stated that he brought this stuff up there to cut up. 

The defendant McClearn was asked about the drugs that were found 
in the room and she stated that Anderson did bring the stuff up there and 
that she had just used some that was in the syringe when we walked in. 

* x cs x 

CROSS-EXAMINATION : 
BY MR, WILLIAMS: 

Q. Officer Longo, what day did you say you got the search 
warrant? A. On the 21st of May, 1958. 

Q. That is for premises 1737 North Capitol Street? A. Yes, 


* * * * 


Q. Now, at the time -- I think you testified Officer that it was 
about noon when you executed it? A. No, sir. We arrived there 





about noon time. We didn't actually execute the search warrant until 
about 12:20 P.M. on the 23rd of May, 1958. : 

Q. What time did you go to work that morning, Officer? 

A. 8A.M. A few minutes thereof. ; 

Q. Officer, at the time when you got the search warrant for the 
premises at 1737 North Capitol Street you also got a warrant for Charles 
McClain; did you not? A. No, sir. I did not. | 

Q. Now, about what time did you begin on May 23rd, 1958, to 
execute this warrant? A. We arrived in the neighborhood at about 12 
noon and didn't execute it until about 12:20 P.M. | 

Q. Now prior to going into the neighborhood where had you just 
come from? A. The office of the Narcotics Squad to the best of my 
recollection. ! 

Q. And who was in your company? A. Officer Brewer, Officer 


Didone, myself, Officer Sommerville were in my direct company; yes, 
sir. | 
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Q. Prior to going to 1737 North Capitol Street is it not a fact that 
you did take into custody or one of the officers in your party took into 
custody one Charles McClain. A. Prior to going into, that’s correct, 
sir. 

Q. And where was he taken into custody? A. I don't know that, 
sir. 

Q. When did you first know that he was in custody? A. About 
twelve-ten, approximately. 

Q. And who had him at that time? A. Officer Aiken. 

Q. Now, was he in the automobile at the time you saw him? 

A. Who, sir? 
Q. In either of the officer's automobiles? A. At the time I saw 


Q. Yes. A. Are you referring to Officer Aiken? 
Q@. No. Charles McClain. A. At the time I saw him he was 


Q. Where was he? A. Walking. 

Q. He was walking on the sidewalk? A. Inanalley, sir, with 
Officer Aiken. 

Q. Did you have an occasion to have any conversation with him? 
A. To McClain? 

Q. Yes. A. Charles McClain. Yes, sir. I did. 

Q. At that time did you take any keys from him? A. I did not. 
No, sir. 

Q. Did you see any of the other officers take any keys from him? 
A. Not to my recollection; no, sir. . 


* * * xt 
Q. Just prior to knocking on the door what did you say or do? 
x * * 3 


A. I knocked on the door and the door came open and [ stood in 
the hallway and identified myself, along with Officers Didone and 
Brewer, and told them that we had a search warrant for that premises; 
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and at the same time as I was saying that I observed the defendant 
McClearn with the syringe in her hand and the defendant Anderson with 
the table knife into the white powder. Then we went into the prem ises. 

% * * + 

CROSS -EXAMINATION 
BY MR. HUGHES: | 

Q. Did you make application for the search warrant for these 
premises? A. Yes, sir. I did. : 

Q. Was anyone with you at the time you made your application? 





A. Yes, sir. There was. 
Q. Who was with you? A. I would rather not name the other 
person, sir. 


Q. I take it the other person was the confidential source! of your 


information. A. That's correct, sir. 


i 
| 


Q. How long had you known that party? A. A number of years. 
I don't recall off-hand how long. It was a number of years, though. 

Q. Did you have that party swear to that affidavit before the United 
States Commissioner? Did you? A. The person was there at the 
same time I raised my right hand to swear to the affidavit, and so did 
this other person. | 

Q. Do you know whether or not your informant signed an affidavit 
or put his signature on a piece of paper? A. Not to my knowledge; no, 
sir. | 

Q. Prior to your swearing to the piece of paper which you swore 

to, which is the affidavit upon which this search warrant was 
predicated, had you given the Commissioner certain information? You? 
A. L[hadtold the Commissioner. He also read the statement, of course, 
about it and it contained certain information in it; yes, sir. 

Q. After you gave the information to the Commissioner or to his 
secretary, was the information which you gave to the Comm issioner 
reduced to writing? A. At the time I related the information to him 


it was already in writing. 
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Q. So that prior to going to the Commissioner you had prepared 


a piece of paper containing certain facts which had been given to you by 


your informant. a. That's correct, sir. 

Q. Had your informant signed that piece of paper? A. No, sir. 

Q. So that when he raised his right hand at the same time you did 
before the Commissioner his signature was not on that piece of paper. 
A. The person's signature was not on that piece of paper. . 

Q. And I take it that you refuse at this time to tell me the name 
of that person. A. Yes, sir. Ido because the person fears bodily 
harm. 

Q. (Interposing.) I didn't ask you the reason. 

I said at this time I take it you refuse to give me the name of that 
witness. A. That‘s correct, sir. 

Q. Prior to going to these premisés on the 23rd, had you or any- 
body in your Squad endeavored to ascertain what apartment or what room 
at those premises was occupied by Charles McClain? A. Yes, sir. 

Q. What effort was made and what success did you have? ‘ 

A. Talked to, I believe it was two informants, sir, and asked about 

what room the defendant Charles -- not Charles -- the defendant 
McClearn was being occupied, and also her husband, or common law 
husband, Charles McClain. And both informants stated it was the middle 
room. 

* aK mm * 

Q. Detective Longo, at this time your recollection is not clear as 
to whether or not the search warrant directed you to search a certain 
room on the second floor or whether or not it directed you to search the 
whole premises. A. To the best of my recollection it was a certain 
room. The search warrant you showed me was for premises 1224 R 
Street, Northwest. 

Q. Well, at the time you made application for the search warrant 
you had your informant with you, according to yourtestimony. A, That's 
correct, sir. 
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Q. And you also at that time had information from other sources 
as to the room on the second floor of these premises that you wanted to 

Search. A. That's correct, sir. | 

Q. Now, did you make any effort, by way of conversation with the 
landlord or the owner of those premises to determine who the lessee of 
this room that you wanted to search was? A. No. Officer Brewer 
did. | 

Q. Hedid. A. Yes, sir. | 

Q. And did you ascertain or determine who the lessee was? 
A. Charles McClain and Elizabeth McClearn, or McClain. 

Q. Bothofthem? A. Yes, sir. The premises were being 





occupied by both of them. 

Q. I asked about the lessee. ! 

THE COURT: Was there a written lease? : 

THE WITNESS: I don't believe so. Officer Brewer talked to the 
landlord of the house. | 


THE COURT: Was there a lease or were they paying rent? Do 
you know? ! 
THE WITNESS: Parying rent, I believe. 
THE COURT: Month by month. 
THE WITNESS: Yes. 


THE COURT: Or week by week. 

THE WITNESS: I don't recall if it was month by month or week by 

week. 

THE COURT: Not a lease, though. 

THE WITNESS: Not to my knowledge. 

BY MR. HUGHES: 

Q. Prior to going to 1737 North Capitol Street did you learn from 
any of your brother officers that a key had been taken from Charles 
McClain? A. Ido not know that, sir. 

Q. You didn't learn it prior to going there -- prior to going to 
17372 A. No, sir. I didn't know the keys had been taken from him. 
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Q. You say that the first door you entered leading into these prem- 
ises was open. A. Yes, sir. It was. 

Q. The second door, you Say, was ajar? A. Yes, sir. 

Q. The door leading into the defendants’ premises was closed, at 
the time you knocked on the door. A. The door was closed; yes, sir. 

Q. I take it from your testimony that you deny having gained force- 
ful entry to those premises by breaking the lock or breaking the door. 
A. It was not necessary, sir. 

% x * 

REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Would you look at the glassine bag contained in Government's 
Exhibit No. 1, for identification; and the glassine bag contained in Gov- 
ernment's Exhibit No. 2, for identification. (Handing.) 

Were there any stamps on the glassine bag in Government's Ex- 
hibit No. 1 and 2, for identification? A. No, sir. There wasn't. 

Q. Were they from the original stamped package? A. No, sir. 
There was no stamped package that I could see. 

aK * * * 

MR. HUGHES: Your Honor, the examination of the original search 
warrant indicates the room was designated. 

THE COURT: Let the record so show. 

aK * 

BY MR. HUGHES: 

Q. Was the room you searched the middle room on the second 
floor? <A. Yes, sir. It was. 

MR. HUGHES: That is all. 

mF. * 

THOMAS DIDONE, JR. 
was called as a witness for and on behalf of the Government, and, after 
having been first duly sworn by the Deputy Clerk, was examined and 
testified as follows: 
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DIRECT EXAMINATION | 

BY MR. CAPUTY: ! 

* * x | * 
Q. Were you with Officer Longo? A. I was. | 
Q. Did you go there pursuant to a search warrant? A.! Yes, 





sir. 
Q. Did you go to any particular part of the premises 1737 North 
Capitol Street? A. Yes, sir. I did. | 
Q. What particular part? A. The center room on the second 
floor. | 
Q. Did you enter any room, sir? A. Yes, sir. | 
Q. Which room was it? A. That room: The center room on the 
second floor. | 
Q. Will you tell us from the moment you got to the middle room 


on the second floor how you obtained admittance to that room?: A. Of- 





ficer Longo was in front of me and he knocked on the door. As he knocked 
on the door the door swung ajar. It was closed but it didn't seem closed 
all the way. He knocked on the door and the door swung ajar and as the 
door swung ajar I observed -- 

Q. (Interposing.) Did you observe anything? A. Yes, sir. 

Q. Can you tell us what you observed? A. There was a small 
table directly: in front of the door and on the right hand side -- my right 
hand side of the table there was a bed, and seated at the bed was Elizabeth 
McClearn. And directly opposite the table sitting right at the small 
table was Spurgeon Anderson. | 

Q. Do you see them here in the courtroom? A. Yes, sir. Ido, 

Q. Point them out. | 

MR. HUGHES: We stipulate. ! 

MR. CAPUTY: All right. | 

BY MR. CAPUTY: i 

Q. Now, did you observe anything else there when you observed 
both of them in that room? A. On the table there was some white 
powder on a magazine and there was some glassine envelopes, one 
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appeared to have some white powder in it and the other did have white 
powder init. It was clearly visible. 

The defendant Spurgeon Anderson had a knife in his hand, seated 
at the small table, and the powder was right on top. 

Defendant McClearn was seated at the bed sitting directly op- 

" posite from Anderson and at the table, and in her hand she had a hypo- 

dermic syringe. 

Q. Did you place them under arrest? A. Yes, sir. 

Q. And did you search the premises? A. Yes, sir. 

Q. Did you recover anything? A. Officer Longo recovered in 


my presence -- 

Q. (Interposing.) All right. I show you, sir, what has been 
marked as Government's Exhibit No. 1, for identification, which is a 
brown envelope containing some objects in there. (Handing.) 


I ask you to examine the envelope and contents and tell us if you 
can identify them. A. Yes, sir. I can identify the contents of this 
envelope. 

Q. Will you tell us what the contents are and how you identify them? 
A. The contents are one glassine bag which contains a white powder, 
the cover of a LOOK magazine and two knives which contained white 
powder on them. 

THE COURT: Table knives? 

THE WITNESS: Table knives, containing white powder on them. 

I can identify these - 

MR. HUGHES: In the interest of time the defense counsel will 
stipulate the exhibits which have been marked for identification were 
actually taken from these premises. 

We will not require formal proof of continuity of possession. 

MR. CAPUTY: Well, will you stipulate that there were no stamps 
on the Glassine bag and that they were not from the original stamped 
package? 

MR. HUGHES: Definitely. 

THE COURT: Very well. Let the stipulation show in the record. 
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MR. CAPUTY: That is for all exhibits? 

MR. HUGHES: Yes. 

MR. CAPUTY: And it would also show, Your Honor, that the 
glassine bag contained in Government's Exhibit No. 2 had no stamps and 
was not from the original stamped package. | 

THE COURT: I take it the stipulation goes to all of the exhibits. 

* * * * 

CROSS EXAMINATION 
BY MR. WILLIAMS: 

Q. How did you get in the front door of 1737 North capital Street? 
A. The front door was wide open, sir. ! 

Q. How long would you say you were -- Charles McClain was in 
custody prior to your going to 1737 North Capitol Street? A. I don't 
know how long he was actually in custody. I would know that -- I would 
say approximately five minutes from the time I saw him we entered the 

North Capitol Street address. | 

Q. And you first saw him around 11:30? A. No, sir. ! 

Q. Whattime? A. I would say about twelve o'clock or 12:05, 
about that time. | 

Q. What time would you say you entered the premises at 1737 North 
Capitol Street? A. I would say about 12:15; about that time. — 

Q. Did you meet anybody coming in or out of the premises at the 
time you entered 1737 North Capitol Street? A. Meet anyone? 

Q. Yes. Did you see anybody coming or going from the premises? 





A. No, I didn't see anyone coming or going from the premises, 
Q. Were you present with Officer Longo at the time he procured 





the search warrant for those premises? A. No, sir. | 

Q. Were you standing directly behind Officer Longo at the time 
when you say he knocked on this door? A. Just about directly behind 
him, sir. | 

Q. About how hard did he knock on the door? Lightly or heavily 
or could you show us about how hard he knocked? A, It is kind of hard 
to describe a knock, A knock is a knock. He didn't pound on the door 
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and he didn't just tap on it. I would say it was an average knock. 
Q. Did he use his shoulder in connection with the knock? A. No, 


Q. About how far ajar would you say the door opened as a result 
of his knocking? Did it swing open completely or a little bit? A. Well, 
it didn't swing open completely. It swung open, I would say -- (pause) -- 
I would have to venture about a 40 to 60 degree angle. The whole thing 
would be 180 degree angle. One would be a 90. I would say about a 60 
or thereabouts. It didn’t swing all the way open. 

Q. At that time when the door swung open where were you standing? 
A. Behind Officer Longo. Not directly behind him, but a little on the 
side. I think I was a little on the right hand side a little bit. 

Q. Were you inside the apartment or were you outside the apart- 
ment at that time? A. Outside. It was a room, sir. 

Q. Was Officer Longo inside the apartment at that time? A. Out- 
side. 

Q. Was any officer inside the apartment at the moment the door 

Swung open? A. No, sir. 

Q. At that point did you hear Officer Longo identify himself or did 


you identify yourself? A. When the door swung open Officer Longo 


said, "Police." 

Q. What else did he say? A. He said he had a search warrant 
for the place and then he placed them under arrest. 

Q. Was he outside the apartment at that moment, or inside the 
apartment? A. I believe he said, "Police," as he was at the door and 
moving in he stated what he had, as the door swung open and he saw what 
was on the table. 

-Q. Would you say his movement was continuous from the time he 
knocked on the door until the time you placed the defendants under arrest. 
A. Well, from the time he knocked on the door he was standing still. 
The door swung open. I think there was a slight hesitation as the door 
Swung open. I know there was on my part because I -- when it swung 
open I see the narcotics there and I hesitated very slightly. 





| 
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Q. At that moment did you know what it was that you saw? . oe | 
had a good idea what it was. | 

Q. I asked you if you knew, Officer. A. I would say on the 

basis of my experience and the knowledge of the defendant I would 
Say that I had proper cause to believe it was heroin. | 

Q. Now, Officer, when you say proper cause would you beni in 
what you mean by you had proper cause to believe that at that point? 
A. Well, because of the facts that presented themselves I felt ithat the 
powder that was on the table was heroin. | 
Q. Would you have been surprised if it had been milk sugar? 
A. I would say I would have been surprised. 

Q. Would you say that it could not by any stretch of your se 
tion have been milk sugar? A. No, I would not go that far. ! 

Q. Do you know who had the search warrant for those premises 
at the time you entered? A. Personal knowledge? | 

Q. Yes, sir. A. No personal knowledge, but I think I know 
who had it. | 

Q. What was that? A. I had no personal knowledge, but I think 
I know who had it. ! 

Q. At that point after the defendants were placed under arrest 
somebody gave them a copy of the search warrant; didn't they? A. Yeah, 





but you said before we went to the premises. 

Q. No. When youentered. A. Oh, when we entered Officer 
Longo had it. | 

ak * cd 

CROSS - EXAMINATION 
BY MR. HUGHES: 

Q. Were you in the Narcotics Squad of the Metropolitan Police 
Department on the 2ist of May? A. Of this year? | 

Q. Yes. A. Yes, sir. Iwas on the Narcotics Squad. 

Q. Do you know who the informant was in this case? A. I 
believe Ido. I wasn't there at the time, but I. believe I know. 

Q. Would you give me his name? A, No, sir. 
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MR. CAPUTY: I object. 

MR. HUGHES: All I want is the refusal. 

* * 

BY MR. HUGHES: 

Q. What conversation, if any, took place before those statements 
were made? A. Well, as I related they were -- 

Q. (Interposing.) And by whom? A. AsI related, they were 
placed under arrest. (Pause.) They were told not to move. (Pause.) 

I think the -- yes, the defendant McClearn stated that the stuff she had 
in the syringe she had gottten from the supply that was on the table and 
that Spurgeon Anderson had brought it there. 

Q. Prior to her making that statement what, if anything, had been 
said by either one of the police officerstoher, if anything? A. I can 
say for myself I didn't make any statements, 

Q. Did you hear Officer Longo make any statements? A. I don't 
recali, not to the best of my recollection, sir. 

MR. HUGHES: I have no further questions. 

THE COURT: Redirect. 

MR. WILLIAMS: I would like to ask the officer one or two further 
questions. 

THE COURT: You may. 

FURTHER CROSS-EXAMINATION 
BY MR. WILLIAMS: 
Q. Officer, if you can recall this: Could you tell us at the time 


that Officer Longo said, ‘Police,*‘ was he inside the apartment or out- 
side the apartment. 
MR. CAPUTY: He has answered that question. 


THE COURT: Well, he may answer it again. 
THES WITNESS: He was standing in the hallway outside. 
BY MR. WILLIAMS: 
Q. This was before or after he knocked on the door? A. As he 
knocked on the door the door swung open and he said, “Police." He was 
standing in the hallway on the outside, right near the door. 
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Q. With regard to Charles McClain, at the time you antaved 
these premises he was already in custody; was he not? A. Yes. 

Q. But he wasn't taken in the premises at the time you entered; 
was he? A. No, sir. i 

MR. WILLIAMS: I have no further questions. ! 

THE COURT: You may be excused. 

(The witness left the stand.) 

THE COURT: Call your next witness, Mr. Caputy. 7 

MR. CAPUTY: My next witness, Your Honor, will be the Chemist. 
I understand they stipulate to all of the exhibits, Your Honor, when they 
entered into that stipulation: That Government's Exhibit, as the Indict- 
ment shows, that one glassine bag containing a mixture of about 177.3 
grains of heroin hydrochloride, quinine hydrochloride and mannitol, and 

one glassine bag containing a mixture totalling about 111,9 grains 
of heroin hydrochloride, quinine hydrochloride and mannitol. | They 
Stipulate to that. To the other evidence then, we rest. ! 

THE COURT: Is that correct, gentlemen? 

MR. HUGHES: Yes. 

THE COURT:: Very well. The Government rests. 

MR. HUGHES: Would Your Honor indulge us? 

THE COURT: Yes. | 

MR. CAPUTY: And may be offered as exhibits, Your Honor. 

THE COURT: They may be marked as entered in evidence. 

THE DEPUTY CLERK: Government's Exhibits 1, 2 and 3. 

(Thereupon, Government's Exhibits 1, 2, 





and 3, heretofore marked for identification, 
were received in evidence.) | 
EVIDENCE ON BEHALF OF THE DEFENDANT ANDERSON 


Thereupon, i 
SPURGEON ANDERSON | 
was called as a witness in his own behalf, and, after having been first 
duly sworn by the Deputy Clerk, was examined and testified as follows: 


* * | * 


| 
| 
| 
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CROSS-EXAMINATION 
BY MR. CAPUTY: | 

ss * * * 

Q. Now, you have been arrested. You are the same individual 
who in the District of Columbia on the 22nd of February, 1938, was 
arrested and convicted for housebreaking; weren't you? A. Yes, sir. 

Q. Allright. And you are the same individual who in the District 
of Columbia on April 13, 1938 was convicted of robbery too. A. Yes, 

sir. 

Q. And you are the same individual who -- Spurgeon Anderson -- 
who, in the District of Columbia, on the 11th of May 1941, and the 16th 
of May 1941, was arrested for robbery, two separate counts, and you 
were convicted of that, too, weren't you? A. Yes, sir. 

Q. And you are the same Spurgeon Anderson, who, in the District 
of Columbia on October 28, 1949, was arrested for violation of the Fed- 
eral Narcotics Laws and convicted; weren't you? A. Yes, sir. 


* * *& * 
EVIDENCE ON BEHALF OF THE DEFENDANT McCLEARN 
Thereupon, 


CHARLES PERRY McCLAIN 
was called as a witness for andonbehalf of the defendant McClearn, and, 
after having been sworn by the Deputy Clerk, was examined and testified 
as follows: 

* * 5 * 

CROSS-EXAMINATION 
BY MR. CAPUTY: 

* x a * 

Q. You are the same Charles Perry McClain who in the District 
of Columbia on March 6, 1955 -- 1944, was convicted of assault, aren't 
you? A. That's right. 

Q. You are the same individual who in the District of Columbia 
on the 14th of December, 1943 was convicted of larceny after trust; is 
that correct? A. That's correct. 


a 


® 
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Q. And you are the same individual who, in the District of 
Columbia, on the 5th of June, 1945, was convicted of aiid by trick. 
A, That's right. 
Q. You are the same Charles Perry McClain, who, on August 29, 
1945, was convicted of Petty Larceny. A. That's right. | 
Q. And you are the same Charles Perry McClain, who, on the 
28th of February, 1948, was convicted of larceny. A. That's right. 
Q. And you are the same Charles Perry McClain, who, ‘in the 
District of Columbia, on the 15th of April, 1948, was convicted of 
petty larceny. A. That was the same one. 
Q. Well, there are two separate offenses. One involved an 
offense on the 28th of February and one was the 15th of April. | Is that 
correct? A. Yes. | 
Q. Two separate offenses. 
And then there is another offense on the 16th of April 1948, another 
charge of petty larceny. | 
You were convicted of that too; weren't you? ee 
A. Correct. 
Q. And are you the same Charles Perry McClain, who, ‘on 
October 20, 1948, in the District of Columbia, was convicted of larceny? 
A. That's right. | 
Q. And you are the same Charles Perry McClain, who, |on the 
13th of June, 1949, was convicted of petty larceny? A. Right. 
Q. And are you the same Charles Perry McClain, who in the 
District of Columbia on July 15, 1953, was convicted of a violation of 
the Federal Narcotics Law, the Harrision Narcotic Act? A. That's 
right. | 
* * * i 


MOTION FOR JUDGMENT OF ACQUITTAL AS TO DEFENDANT 
ANDERSON 


MR. WILLIAMS: If Your Honor please, on behalf of the defendant 
Spurgeon Anderson I am certain that the testimony of this casé is fresh 
in Your Honor's mind. 








TT 
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I think it is crystal clear that the defendant Spurgeon Anderson had 
no proprietary interest or other interest in the premises; that at best 
the evidence would should that this witness who just left the witness stand 

testified that Anderson was not there when he left the premises and 
the record is bare with regard to how he came to be there. However, it 
is a fact that he was there. 

How the narcotics came to be there certainly there has been no 
testimony adduced from that witness stand to show he was the cause of 
him being there or that he did anything to effectuate in any wise that they 
were there, 

Now, the testimony further shows by this last witness, Your Honor, 
that he had no interest in the premises; that he did not live there. 

On those facts, if Your Honor will, please, I will first make a 
motion that with regards to Anderson that Your Honor will entertain a 
motion for judgment of acquittal. 


THE COURT: Motion denied. Ke 


MR. WILLIAMS: Very well, Your Honor. 


MOTION TO SUPPRESS EVIDENCE ON BEHALF 
OF DEFENDANT ANDERSON 


MR. WILLIAMS: I direct Your Honor's attention to the author- 
ities upon which the defendant Spurgeon Anderson relies further. 

I cite to Your Honor the Miller case which is found in 2nd Lawyers 
Edition 1332, which was decided by the Supreme Court June 23, 1958; 
the Mallory case, with which Your Honor is familiar, and the Roviaro 
case, found 1 Lawyers Edition 2nd, 639. 

Now, those three cases, if Your Honor will, please, stand for 
three different propositions and I will take them up in order as I feel 
that the evidence in this case -- 

THE COURT: You think they all apply to this case; do you? 

MR. WILLIAMS: Yes, I do, Your Honor. 

First, I will take the Miller case, as it would apply to the duty 
incumbent upon police officer, one, in the performance of his duties with 
regards to serving search warrants is first to make his identity known 
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and the purpose of his business. 7 

I think that the record is bare that the officers did that in this 
particular case. In fact, they did not do it. Taking it in its best light, 
if Your Honor will, please, I think you will recall that the officers testi- 
fied that they knocked on the door and the officer who had the search 
warrant who was Officer Longo, I asked him what did he say. He said 
he didn't say anything. That he knocked on the door and the door came 
ajar and they entered the premises and placed the defendants under 
arrest. 

Officer Didone testified that Officer Longo knocked on the door and 
that the door came ajar but Officer Longo said -- Officer Didone said 
that Officer Longo said, “Police. And then entered the premises. 

Your Honor will recall I questioned both of these officers very 
closely as to where they were at the time they told these defendants they 

were under arrest; and they were in harmony on the one point that 
they were both and all of them inside the premises at the time they said, 
*We got a search warrant, you are under arrest." There is no dispute 
on that point. | 

I mention that in the light of the Miller case, All of the provisions 
laid down by the Supreme Court in that case were disregarded. 

For that reason I say, Your Honor, that any evidence seized was 
illegally seized, and that the search warrant was improperly executed, 
and on those grounds that the evidence is inadmissible and should be 
suppressed, Your Honor. | 











Further, directing Your Honor's attention to the Mallory case, 
both officers testified that after they entered the premises and after they 
had placed the defendants under arrest that they at no time advised these 
defendants that they had a right not to make any statements and if they 
made any statements, Your Honor, that they would be used against them. 

I submit the officers cannot put themselves beyond the law and tell 
the Supreme Court, ‘Well, we don't have to do what you say. ! We will do 
what we want to do." . | 

I submit on those grounds, if the Court please, that the evidence so 
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seized was illegally seized evidence and should not be held against the 
defendants. 

Further directing Your Honor's attention to the Roviaro case. In 

that case the Supreme Court, Your Honor, which was decided 
March 25, 1957 -- the government withheld the identity of an informer 
from the defendants. The Court held in the Roviaro case that -- 

THE COURT: isn't that where the informant was the go-between. 

MR. WILLIAMS: That is true, Your Honor. 

THE COURT: Pick-up man? 

MR. WILLIAMS: That's true, Your Honor. 

It is further removed, I submit from the facts, than this case, but 
it is very close in this respect. The officers’ warrant to which they 


swore to over an affidavit and the officer testified here he had the inform- 


ant at his elbow when he went in and swore to the necessary require- 
ments to secure the search warrant for the premises; that he had the 
informant with him. He didn't sign this affidavit to the warrant. He 
admits to Your Honor that he had all of the facilities for a sworn state- 
ment from the informant but he didn't get it and he takes that informant’s 
testimony or words and he raises it to the level of sworn testimony by 
adopting it himself and brings it into court, if Your Honor please, and 
asks Your Honor to adopt what is in essence and effect a direct contro- 
version of the law in the Roviaro case, where the Court held that where 
there was an informer and his identity was known to the police officer 
that certainly if it would help the defendant in the defense of his case, 
and certainly we maintain in this instance it is materially import- 


ant for this defendant to know upon what basis the officer got this infor- - 


mation and from whom. It has been withheld from him. He has been 
precluded, if the Court please, from ascertaining the reliability of this 
informant. And not only that but the Officer said, "I won't tell you what 
his name is." | 

The defendant is left in the dark and has his hands tied behind him 
and he is deprived of his rights under the law as described by the 
Supreme Court in the Roviaro case, which says he is entitled to know 
whom his accusers are. 
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Certainly even constitutionally before the Roviaro case, Your 
Honor, the defendant is entitled to face his accusers and question them 
and to ascertain the reliability upon which the officer had moved to 
deprive him of his freedom. 
It is on those grounds, if the Court please, I submit that judgment 
of acquittal should be granted on behalf of the defendant Spurgeon Ander- 
son. | 
THE COURT: Motion denied. 


MOTION FOR FINDING OF NOT GUILTY ON 
BEHALF OF THE DEFENDANT McCLEARN 


MR. HUGHES: On behalf of the defendant that I represent I would 
like to advance to Your Honor this theory and this thought. 

It is our position that the search warrant which was issued in this 
case was improperly issued in view of the fact that the affidavit upon 
which it was predicated contained only hearsay information from an in- 
formant who was not under oath as required by law; whose affidavit was 





not taken before the United States Commissioner; who never swore to 


any paper before the United States Commissioner; and it is our position 
that that is in direct violation of the Constitutional provision — no 
warrant shall issue upon oath or affirmation and given by the person 
with personal knowledge of the facts. It is our position that the search 
warrant should be quashed and if quashed the entry into this room was 
illegal. ! 
* 





% xe 


‘THE FINDINGS OF THE COURT | 

THE COURT: The Court has listened very attentively to all of 

the testimony in this case. | 
The Court is unable to credit the witnesses for the defense telling 

the truth. The long line of prior convictions, of course, goes iced | 
to the credibility. 
Therefore, I don't mind telling you that I am convinced! that the — 
Officers, Longo and Didone, have told the plain, unvarnished'truth; that 
the testimony as tendered by the defendants is not the truth. 
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Therefore, the Court is convinced beyond.a reasonable doubt of 
the guilt of both of these defendants, and so finds from this record. 

ae * * 

Washington, D. C.° 
October 17, 1958 

The above defendants came on for sentencing before The Honorable 
Joseph R. Jackson, Judge, in Court Room No. 6, at 10:00 A.M. 

* * * “* 

THE COURT: * * * Elizabeth McClearn, you have been found, 
after a fair and impartial trial at which you were well represented, as 
being guilty in violation of Section 26 of the United States Code, 4704(a), 
21 U.S.C. 174, of the Federal Narcotics Law. 

Before imposing sentence, I wish to learn from you whether or 
not you are the Elizabeth McClearn named in an information I have be- 
fore me as to previous convictions, that you plead guilty to an Indict- 
ment with respect to violation of the narcotics laws and you were sen> 
tenced on October 8, 1954, to imprisonment for a period of ten months 

to forty months. Are you the same Elizabeth McClearn? 

THE DEFENDANT McCLEARN: Yes. 

MR. HUGHES: She says she is, Your Honor. 

XK * co * 

MR. FLANNERY: Your Honor, there is a recent Court of Appeals 
decision which ‘holds that.a defendant, before sentence is imposed should 
be given the opportunity by the Court to say anything she wants to say. 

THE COURT: Have you anything to say why sentence should not 
be pronounced upon you? 

THE DEFENDANT McCLEARN: No. 

THE COURT: I am glad you called my attention to that. 

Now, we have Mr. Anderson. Spurgeon Anderson. I would like 
to hear from his counsel. 

MR. WILLIAMS: I have nothing to say at this time. 

‘THE COURT: Have you anything to:‘say, Mr. Anderson, why 
sentence should not be pronounced upon you? 
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THE DEFENDANT ANDERSON: No, sir. You heard the case. 
THE COURT: I have here. a similar information with respect to 
previous convictions on your part. November 21, 1949 you were in- 
dicted for violation of the Federal Narcotics Laws, and convicted Janu- 
ary 9, 1950, and sentenced February 10, 1950 for from two to a 
years. Are you the same Spurgeon Anderson? 


THE DEFENDANT ANDERSON: Yes. 
* . * 


[ Filed September 29, 1958] 


UNITED STATES DISTRICT COURT 
-FOR THE DISTRICT OF COLUMBIA 
UNITED STATES 
Vv. + 4 Criminal No. 623-58 - 
1. Spurgeon Anderson ) Charge Violation Federal 
2. Elizabeth McClearn : Saree ae 
Defendants ) 





On this 29th day of September, 1958, came the attorney of the; 
United States and the defendants in proper person and by: counsel, J. 
Leon Williams for the defendant Anderson and James K. Hughes for 
the defendant McClearn; whereupon, with the consent of the Gove rn- 
ment and approval of the Court, each defendant waives his right to trial 
by jury; thereupon, trial by Court proceeds and after hearing of the 
testimony, and the arguments of counsel, the Court finds each defen- 
dant guilty as charged. | | i iat 

The case is referred to the Probation Officer of the Court. ~The 
defendant Anderson is committed to the District Jail and the —_ 
McClearn is remanded to the District Jail. 


By direction of Joseph R. Jackson 
Presiding Judge 
Criminal Court # Two 
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[ Filed October 17, 1958] 
JUDGMENT AND COMMITMENT 
UNITED STATES OF AMERICA ) 
v. No. 623-58 
1. Spurgeon Anderson ) 


On this 17th day of October, 1958, came the attorney for the 
government and the defendant appeared in person.and by counsel, J. 
Leon Williams, Esquire. 

tT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a finding of guilty of the offense of 

Violation Title 26, United States Code, Section 4704a 

Violation Title 21, United States Code, Section 174 

as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

TT I ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of 

Fifteen (15) years on court one, 
Fifteen (15) years on count two, 

Said sentence to run by the counts concurrently. 

TT TS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ Jackson 


United States District J udge. 


*x e 
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[ Filed October 20, 1958] : 
NOTICE OF APPEAL i 





Name and address of appellant 


Spurgeon Anderson | 
District Jail 


Name and address of appellant's attorney 


J. Leon Williams 
2000 9th St., N. W. 


Offense 
Viol. - Harrison Narcotics Act ! 
Concise statement of judgment or order, giving date, and any 
sentnece | 
Guilty, sentenced to serve 15 years. | 
Name of institution where now confined, if not on bail 
District Jail - 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the|above- 


stated judgment. 





10-20-58 : /s/_ Spurgeon Anderson 


Date Appellant 


/s/ J. Leon Williams 
rney for Appe 


| 
| 





BRIEF FOR APPELLEE 


United States Court of Appeals 


For tHe District or Cotumsia Circuir 


No. 14,824 Mes V / G 


| 
SPpuRGEON ANDERSON, APPELLANT 





Vv. 


Unrrep States oF AMERICA, APPELLEE 
| 
| 
Appeal from the United States District Court 
for the District of Columbia 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
WALTER J. BONNER, 
Assistant United States 
Attorneys. 


| 
United States Court of Apveals 


| For the 
District of Columbia Circuit 
| 


FILED FEB 2 41959 


St 4), Slearatr” 
CLERK 





No. 14,824 


QUESTIONS PRESENTED 


Where the record discloses that pursuant to informa- 
tion received from a reliable source, the police procured 
a search warrant for certain premises located at 1737 
North Capitol Street; that at the time the search warrant 
was executed, appellant was found in the premises with 
narcotics and narcotic paraphernalia; that appellant, and 
a co-defendant also present in the premises, told police 
that appellant had brought the narcotics there; and where 
the record also discloses that the informant in no way 
participated in these offenses, which were the offenses 
charged inthe indictment, in the opinion of the appellee 
the following questions are presented: 

1. Is it not true that under the circumstances recited 
above, the police were not required to disclose the identity 
of the informant? 

2. Do not such circumstances reveal that the identity of 
the informant was neither relevant, helpful, nor essential 
to a fair determination of the cause? 





INDEX 


Argument: 


I. The Trial Court Properly Denied Appellant’s Motion 
For A Bill of Particulars Seeking Identity of the 
Informant 


Conclusion 


TABLE OF CASES 


Portomene V. United States, 221 F.2d 582 (5th Cir. 1955)... 
In re Quarles and Butler, 158 U.S. 532, 3 L.Ed. 1080, 15 
S.Ct. 959 (1895) 





6, 7 
Scher v. United States, 305 U.S. 251, 83 L.Ed. 151, 59 S.Ct. 


174 (1938) 











United States Cowt of Appeals 


For tue District or Cotumsia Crrcurr 


No. 14,824 





SPURGEON ANDERSON, APPELLANT 
v. 


Unitep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On July 7, 1958, a two count indictment was filed in 
District Court charging appellant and one Elizabeth Mc- 
Clearn with violation of 26 U.S.C. § 4704(a) and 21 U.S.C. 
§ 174 (narcotics) (Crim. No. 623-58) (J.A. 10-11). Ap- 
pellant, on July 11, 1958, entered a plea of not guilty to 
the indictment (J.A. 11). On September 8, 1958, appel- 
lant filed a motion for bill of particulars (J.A. 12). A 
hearing on the motion was held September 19, 1958 (J.A. 
13-16), and the motion denied that same date (J.A. 16). 
On September 29, 1958, appellant, with consent of the 
Government, and approval of the court, waived trial by. 


(1) 
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jury (J.A. 2, 17). Trial by the Court commenced that 
same date (J.A. 17). 


The Trial 


Officer Dante Longo of the narcotics squad testified, 
that on May 21, 1958 he obtained a search warrant for a 
particular portion of premises 1737 North Capitol Street 
in the District of Columbia (J.A. 21). The affidavit in 
support of the warrant stated, in part, that a “source of 
information [who had] proven reliable in the past (J.A. 
6), had’ related to the officer, that the occupants of the 
premises described were both selling and using narcotics 
(J.A. 5). The informant, according to the affidavit, had 
made two purchases of Heroin on May 20, 1958 in the 
same premises, and had made other purchases at the same 
place “every day for the past month” (J.A. 5). The in- 
formant, according to Officer Longo’s affidavit, had ob- 
served each time he went to the North Capitol street ad- 
dress, “other capsules of Heroin and addict parapherna- 
lia, such as syringes, hypodermic needles and bottle top 
cookers” (J.A. 5). 

On May 23, 1958, at 12:20 P.M. in the afternoon (J.A. 
27) Officer Longo, accompanied by other narcotic squad 
officers, went to the premises to execute the warrant (R. 
21-22). Arriving outside the door to the room, Officer 
Longo knocked on the door which “evidently was not 
engaged in the latch, and it came open” (J.A. 22). Off- 
eer Longo stood in the hallway, identified himself “along 
with Officers Didone and Brewer, and told them [appel- 
lant and his co-defendant below, Elizabeth McClearn] 
that we had a search warrant for that premises” (J.A. 
28). 

In regard to what he observed as the door came open, 
the officer testified as follows (J.A. 22): 


“ _ . I observed the defendant Anderson with a 
table knife in his right hand into a quantity of white 
powder, and the defendant Elizabeth McClearn or 
McClain—I am not sure which it is—she was—had a 
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hypodermic syringe and needle in her right hand 


After placing the subjects under arrest (J.A. 22), a 
Search was made which revealed “a glassine bag con- 
taining a quantity of white powder, and a sifter, a 
strainer, plus a hypodermic syringe, two needles, one bot- 
tle top cooker, and two blood stained blue tissues” (J.A. 
23) .+ 

A colloquy then tok place between the witness Longo 
and the Court, regarding statements made by appellant 
and his co-defendant (J.A. 26, 27): 


“The Court: Did you [inform the defendants that 
they had a right not to say anything]? 
[Officer Longo]: I told them that they didn’t have 
to make any statement if they did not want to. If 
they did it would probably be used in Court. 
The Court: All right. The objection is overruled. 
[Officer Longo]: I asked the defendant Anderson 
what he was doing up there in that apartment, the 
apartment that was being oceupied by the defendant 

cClearn and her—I don’t know if it is her husband 
or common law husband—Charles McClain. 

He stated that he brought this stuff up there to 
cut up. 

The defendant McClearn was asked about the drugs 
that were found in the room and she stated that 
Anderson did bring the stuff up there and that she 


1 Subsequent to the arrest, search and seizure, another search 
warrant was issued for premises occupied by appellant at 1224 R 
Street, N.W. (J.A. 7). The issuance of the warrant was based on 
an affidavit (J.A. 8-10), reciting in part the events which had just 
transpired at 1737 North Capitol Street (J.A. 9-10). Also con- 
tained in this affidavit was a statement that information had been 
received from a male and female informant, that appellant was 
engaged in the business of selling narcotics at the R Street ad- 
dress (J.A. 9). In addition, the affidavit stated that the same in- 
formation had been received from another (third) informant, re- 
garded as a reliable source (J.A. 9). The record discloses however, 
that at the trial, only the events at 1737 North Capitol Street and 
the contraband seized therein were introduced as evidence. The 
record at trial further appears to disclose that only the identity of 
the informant in the affidavit in support of a search warrant for 
1737 North Capitol Street, was requested by defense counsel (J.A. 
30, 37). 














4 


had just used some that was in the syringe when we 
walked in.” 

During the course of cross-examination, Officer Longo 
was asked to divulge the source of his information, stat- 
ing that he did so because “the person fears bodily harm” 
(J.A. 30; See also affidavit, J.A. 6). 

Also testifying on behalf of the Government was nar- 
cotie squad officer, Thomas Didone, Jr., (J.A. 32). Officer 
Didone corroborated Officer Longo’s testimony as to how 
entry was effected (J.A. 33, 36), and as to the activities 
of appellant and his co-defendant at the moment they 
were initially observed (J.A. 33-34). Further corrobora- 
tion by the officer regarding the fruits of the subsequent 
search was also offered (J.A. 33-34), as well as testimony 
regarding the admissions of Elizabeth McClearn (J.A. 
38). Officer Didone also refused to reveal the name of 
the informant (J.A. 37-38). 

Following testimony by appellant (R. 53-63), and 
Charles P. McClain (J.A. 63-76),? there followed the 
denial of motions on behalf of appellant and his co-de- 
fendant (J.A. 41-45) including reargument by defense 
counsel regarding the question of identity of the inform- 
ant (J.A. 44). 

Appellant and Elizabeth McClearn were found, by the 
court, to be guilty as charged (J.A. 45-46). On October 
17, 1958 appellant was sentenced to serve a term of im- 
prisonment of fifteen years on Count One and fifteen 
years on Count Two, the sentence by the counts to run 
concurrently (J.A. 4648). This appeal followed. 


2 McClain was taken into custody prior to the search of 1737 
North Capitol Street (J.A. 28). He claimed that keys were taken 
from him by the police, apparently containing a key to the prem- 
ises searched. The witness further testified that the police forced 
the door to his room open (J.A. 71-72). During cross-examination 
he also admitted to a 1953 conviction for a Harrison Narcotic Act 
violation (J.A. 75). 





5) 
STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Same; penalty; evidence-—Whoever fraudulently 
or knowingly imports or brings any narcotic drug 
into the United States or any territory under its con- 
trol or jurisdiction, contrary to law, or receives, con- 
ceals, buys, sells, or in any manner facilitates the 
transportation, concealment, or sale of any such nar- 
cotic drug after being imported or brought in, know- 
ing the same to have been imported or brought into 
the United States contrary to law, or conspires to 
commit any of such acts in violation of the laws of 
the United States, shall be imprisoned not less than 
five or more than twenty years and, in addition, may 
be fined not more than $20,000. For a second or 
subsequent offense (as determined under section 
7237(¢) of the Internal Revenue Code of 1954), the 
offender shall be imprisoned not less than ten or more 
than forty years and, in addition, may be fined not 
more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the sat- 
isfaction of the jury. 

For provision relating to sentencing, probation, 
etc., see section 7237(d) of the Internal Revenue Code 
of 1954. (As amended July 18, 1956, ch. 629, title I, 
§ 105, 70 Stat. 570.) 


Title 26 U.S.C. § 4704(a)—General requirement provides: 





It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the per- 
Son in whose possession the same may be found. 


SUMMARY OF ARGUMENT 


Information was received by the police from a reliable 
source concerning illegal narcotic activities at premises 
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1737 North Capitol Street. A search warrant was pro- 
cured. When executing the warrant, the police found ap- 
pellant and a co-defendant on the premises, along with 
heroin and narcotic paraphernalia. Both appellant and 
his co-defendant told the police that appellant had brought 
the narcotics. Appellant was charged with narcotic vio- 
lations based upon the evidence thereupon observed and 
seized by the police. 

The informant took no part in the activities for which 
appellant was charged in the indictment but simply pro- 
vided probable cause for the issuance of the warrant. 
Under the circumstances the police were not required to 
disclose the identity of the informant. It is no less clear 
that under these circumstances, the identity of the in- 
formant was neither relevant, helpful, nor essential to 
appellant’s defense or a fair determination of the cause. 


ARGUMENT 


I 


The Trial Court Properly Denied Appellant’s Motion For A 
Bill of Particulars Seeking Identity of The Informant 


The “sole question raised in this appeal is whether it 
was error for the trial court to have denied the appel- 
lant’s motion for a Bill of Particulars which sought to 
compel the government to disclose the identity of an in- 
former” (Tr. 8). The informant in question is that in- 
dividual who furnished “information . . . that narcotic 
drugs were being sold at premises 1737 North Capitol 
Street, N.W....” (Br. 8). 

It is a well established principle, that the Government 
has a privilege, “to withhold from disclosure the identity 
of persons who furnish information of violations of law 
to officers charged with enforcement of that law.” Roviaro 
v. United States, 353 U.S. 53, 1 L.Ed.2d 639, 77 S. Ct. 623 
(1957); citing Scher v. United States, 305 U.S. 251, 83 
L.Ed. 151, 59 S. Ct. 174 (1938) ; In re Quarles and Butler, 
158 U.S. 532, 39 L.Ed. 1080, 15 S. Ct. 959 (1895) ; Vogel 
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v. Grauz, 110 U.S. 311, 28 L.Ed. 158, 4 S. Ct. 12 (1884). 
The privilege has been given recognition in order to fur- 
ther and protect public interest in effective law enforce- 
ment. As was stated by the Supreme Court in the 
Roviaro case supra, (p. 59): 


“The privilege recognizes the obligation of citizens to 
communicate their knowledge of the commission of 
crimes to law-enforcement officials and, by preserving 
their anonymity, encourage them to perform that ob- 
ligation.” 

It is an equally well established principle that when an 
informant simply furnishes information to the authorities 
that a person has committed or is about to commit a 
crime, without more, the name of that informant need not 
be revealed. Portomene v. United States, 221 F.2d 582 
(5 Cir. 1955); United States v. Conforti, 200 F.2d 365 (7 
Cir. 1952); Sorrentino v. United States, 163 F.2d 627 (9 
Cir. 1947). The law is to the contrary where the inform- 
ant is the person who has actually “played a part with 
the defendant in the very transactions upon which the 
Government relies to prove its case”,* that is, the very 
offenses “described in the indictment.” 

In Roviaro v. United States, supra, the court stated 
that where disclosure of an informant’s identity is rele- 
vant and helpful to the defense of one accused, “or is 
essential to a fair determination of a cause, the privilege 
must give way” (pages 60-61 of the opinion). The court 
then went on to say “that no fixed rule with respect to 
disclosure is justifiable” (page 62 of the opinion). These 
statements, of course, must be taken within the context 
of the salient facts which made up the Roviaro case. 
Those facts, as quoted from the opinion of the Supreme 
Court, follow (See pages 61-63 of the opinion): 


3 Citing, inter alia, in footnote 8, Scher v. United States, supra. 
* United States v. Conforti, supra, at page 367. 


5 Portomene V. United States, supra, at page 584; Sorrentino v. 
United States, supra, at page 629. 
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First—“The circumstances of this case demonstrate 
“that John Doe’s possible testimony was highly 
relevant and might have been helpful to the de- 
-fense. So far as petitioner knew, he and John 
Doe were alone and unobserved during the cru- 
cial occurrence for which he was indicted.” (Em- 

phasis supplied.) 

Second: “Petitioner’s opportunity to cross-examine 
“Police Officer Bryson and Federal Narcotics 

Agent Durham was hardly a substitute for an 
opportunity to examine the man who had been 
nearest to him and took part m the transaction”. 
(Emphasis supplied.) 
Third: “This is a case where the Government’s tm- 
former was the sole participant, other than the 
‘accused, in the transaction charged. The m- 
_ former was the only witness m a position to am- 
 plify or contradict the testimony of Government 
witnesses.” (Emphasis supplied). 

The ‘record in the instant case reveals, that the inform- 
ant supplied the police with sufficient data to provide 
probable cause for the issuance of the North Capitol 
Street search warrant. At no time, however, does the 
record indicate any activity on the part of the informant 
regarding the offenses set out in the indictment. These 
offenses pertain to what officers of the narcotics squad 
viewed with their own eyes in the premises in question on 
May 23, 1958 (Cf. J.A. 10 and J.A. 22-23; 33-34). It is 
abundantly clear that the crimes charged here did not 
involve the informant as a participant, but solely as a 
source of information. Under such circumstances, and in 
light of the authorities previously cited, disclosure of the 
informant’s identity was not required. 

It is the Government’s contention that the language of 
the Supreme Court in Roviaro, recited previously,® is ap- 
plicable only to those general situations in which an in- 
formant is also a participant. Appellant in his brief, 


LY Namely, that the privilege must give way if disclosure of the 
informant’s identity is relevant and helpful to the accused’s de- 
fense, “or is essential to a fair determination of a cause.” 
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however, appears to construe such language to be ap- 
plicable to those cases where an informant is solely a 
source of information constituting probable cause for the 
issuance of a search warrant. Thus, appellant would 
have this language applied to the facts in the instant case. 

Assuming, arguendo, such applicability, the trial court’s 
refusal to direct disclosure of the informant’s was clearly 
correct. Appellant argues that, “(i)n the circumstances 
of this case the disclosure of the informer’s identity was 
relevant and helpful to the appellant in respect of the 
Officer’s good faith and the credibility and motives of 
the informer, and for these reasons disclosure should 
have been compelled” (Br. 13). The Officer’s (presum- 
ably Officer Dante Longo) good faith was tested. He 
appeared under oath before a Judge of the District Court, 
and related to that court events that had transpired be- 
fore his very eyes. The Officer did not testify regarding 
a transaction which he did not see, and which was alleg- 
edly related to him by a third person. The testimony 
which went towards the conviction of appellant was based 
on the officer’s personal observations. His credibility 
was tested in the only manner possible and that was how 
he appeared as a truth telling person in the eyes of the 
trier of the facts. The informant could not have aided 
appellant because the informant was not present when 
those events took place which constituted the charges set 
forth in the indictment. 

So far as the informant’s identity being exposed, so 
that appellant might test the informant’s credibility and 
motives, the result is the same. The credibility of the 
informant was proven beyond a reasonable doubt by the 
scene viewed by the Government’s witnesses after arriv- 
ing at 1737 North Capitol Street. Disclosure of his iden- 
tity, therefore, resulted in no prejudice to appellant what- 
soever, for it could not in any manner have aided his 
defense. 

Nor were the motives of the informant significant to 
appellant’s defense. According to the affidavit, the source 
of information “ha(d) proven reliable in the past and no 
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reason could be found to disbelieve the information” 
(J.A. 6). The motives of the informant may have been 
high or low, but even if the latter, his (or her) identity 
could not have been helpful or relevant to appellant’s 
defense. Testing of motives could not neutralize the fact 
that he (or she) had proven reliable in the past. More 
importantly, the informant’s identity could not alter, re- 
gardless of motives, the overwhelming evidence of nar- 
cotic offenses on the part of appellant, to which his (or 
her) information led the police on May 23, 1958. 


CONCLUSION 
Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 
OLIVER GASCH, 
United States Attorney. 
CARL W. BELCHER, 
WALTER J. BONNER, 


Assistant United States 
Attorneys. 
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